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requires competent evidence of the
s of the assets and labilities divided
lie parties, doesn’t that undermine the
ement and subJect the parties to the

ses that they were trying to avoid by
s agreement?

“We hold that, in the absence of an
bement of the porties Lo the controry,
the parties divide between them-
a part of the marital estate and

st.ly' nd reasonably and shall divide the
de1 of the assets and l1abﬂ1t1es of

cto.rs to determine the percentage
ach party should receive and divide
emainder accordingly By doing 80,

nt and the trial court wﬂl have a
for its property division that con-
tothe statitte.

’..8.]“ Here, the Wife’'s student loans
arital obligations. The trial court

sorted by assigning the Wife's student
18 on the basis that Wife has the degree

e should now pay for it. While

g debts to respective assets may be
Phropriate in some property divisions (as
a rial court assigns the marital real

t6. to one party subject to the mort-
liabllity thereon), a degree ig not an

* See Roberts v. Roberts, 670 N.E.2d
1677 (Ind.Ct.App.1996), trans. dended;
tengit v Stevens, 598 N.E.2d 616, 620
AApp.1992), trums. denied; see olso

his is not to say that a trial court may not
due consideration to the effect that the
°8ree may have in determining the earnings

In re Marriage of McMarama, 272 Ind.
483, 399 N.E.2d 371, 372 (1980).

Accordingly, we vacate the trial comrt's
entry as to Wife's student loans and re-
mand with instruetions to divide the loans
in accordance with this decision. We in-
struct the trial court to determine whether
the fifty/fifty presumption should be ap-
plied or whether another division is rea-
sonable and then to divide Wife's student
debt between the parties in accordance
with that division.

Reversed and remanded with ingtrie-
tions.

RILEY, J., and MAY, J., concur.
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Background: Neighbors filed petition for

writ of certiorari after property owner was

ability of the party holding the degree. See IC

31-15-7-5(5).
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granted special exception to build and op-
erate a concentrated animal feeding opera-
tion (CAFO). The Jackson Cireuit Court,
William E. Vance, J, denied petition,
Neighbors appealed.

Holdings: The Court of Appeals, Barnes,
J., held that:

(1) neighbors had standing to petition for
a writ of certiorari, and

"(2) trial court should have considered sup-
plemental evidence in determining that
no violation of Indiana Open Door Law
(IODL) oceurred.

Reversed and remanded.

1. Administrative Law and Procedure
=741

A court reviewing an agency action
may provide relief only if the action is: 1
arbitrary, capricious, an abuse of disere-
tion, or otherwise not in accordance with
law; (2) contrary to constitational right,
power, privilege, or immunity; (3) in ex-
cess of statutory jurisdiction, suthority, or
limitations, or short of statutory right; (4)
without observance of procedure required
by law; or (5) unsupported by substantial
evidence. West's AIC. 4-21.5-5-14. -

2. Administrative Law and Procedure
&=760, 7841
In reviewing an administrative deci-
gion, an appellate court does not try the
facts de novo or substitute its own judg-
ment for that of the agency. West’s A.LC.
4-21.5-5-11.

3. Appeal and Error ¢=893(1)

On appeal, to the extent the trial
court’s factnal findings were based on a
paper record, an appellate court conducts
its own de novo review of the record.

4. Zoning and Planning €=571

A person must be aggrieved by deci-
sion of board of zoning appeals in order to
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have standing to seek judicia] oy
that decision. West’s AL - 3
1003(a). '

5. Zoning and Planning =571

To be sufficiently aggrieveq’
sion of board of zoning appeajg'
standing to seek judicial l'ev1ew
decision, a petitioner must eXpe,
substantial grievance, a denial “of
personal or property right or the iny
tion of a burden or obhgatmn
ALC. 36-7-4-1003(a). :

6. Zoning and Planning &571

In order to have standing
judicial review of decision of boap
ing appeals, that decision Inus
upon a legal right of the pet
will be enlarged or diminished by th
sult of the appeal, and the petitione
resulting injury must be pecuniary
ture. West's AL.C. 36—7~4—1Q03_.g§1j

7. Zoning and Planning &=571
Evidence showing that -
would .suffer a pecuniary loss by
of property owner’s permit to il an
operate a concentrated animal feeding:
eration (CAFQ) was sufficient tn shiow th
they were “aggrieved,” as would 25t
that they had standing to petition”
writ of certiorari; neighbors presente
dence showing that value of their p
would decrease if CAFQ was constiu

8. Zoning and Planning =641

Trial court should have considere;
supplemental evidence in determifin
no violation of Indiana Open Door
(IODL) occurred, in proceeding in'wh
property owner was granted special g
tion to build and operate concentra
mal feeding operation (CAFO); netghl
alleged that four members of county bo
of zoning appeals “deliberated, in whisp
ing tomes out of earshot of the publi
their recording equipment” during he
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- at. issue was conduet of board mem-
-5 during hearing, and neighbors sought
to supplement record with videotape of
ring, advisory opinion, and letter noti-
ng hoard member that his appointment
Jiad been revoked. West’s A.LC. 5-14-
‘3(a), 36-7—4-1009.

oning and Planning =641

When reviewing action of zoning
ard of appeals, the trial court may per-
t additional evidence so long as it con-
es such evidence to subjects covered in
¢ hearing before the zoning board.

ter Campbell King, Tamara B. Wil-
Cline King & King, P.C., Columbus,
IN; Attorneys for Appellant.

Joseph A. Miller, Tally Lykins, Sey-
IN, Attorneys for Appellee, Talara

-'_"' F. Rothring Seymour, IN, Attor-
ey for Appellee, Jackson County Board of
Zbning Appeals.

OPINION

NES, Judge.

Case Summary

bert and Melinda Sexton, Stephanie

-Craig Flinn, David and Gail Helt,

Jerry and Hazel Marsh, and Steve and

e Bowman (colleetively “the Appel-

ts”) appeal the trial court’s decision de-

yIng their petition for writ of certiorari.
‘everse and remand.

€ do not address the Appellants’ staied
sue regarding their amended petition for
¥Iit of certiorari as they do not develop the
T8ument in their brief and appear to concec}e

Issues!

The Appellants raige several issnes. We
address the following two dispositive is-
sues: ‘

I..  whether the trial court properly

determined that the Appellants
did not have standing to petition
for the writ of certiorart; and

whether the trial court abused its

discretion in determining that no

violation of the Indiana Open Door
] Law (“I0ODL™ oceurred.

Facts

On July 18, 2005, Talara Lykins applied
to the Jackson County Board of Zoning
Appeals ("BZA™) for a special exception to
build and operate a concentrated animal
feeding operation (“CAF0O™). Lykins re-
quested approval to house 8,000 hogs on
her ten-acre parcel. On Oectober 11, 2005,
the BZA held 2 hearing on her application
in a school gymnasium to accommodate a
large érowd. Lykins presenied evidence
in support of her application and several
neighbors; ineluding the Appellants, made
statements in opposition to the application.
The Appellants explained that they lived
near the site of the propesed CAFO, rang-
ing from 1200 feet away to a half a mile
away. '

Although one of the BZA members re-
quested time to review the evidentiary ma-
terial they had received from Lykins, the
other members moved to vote on the apphi-
cation at that time. The vote resulted in a
two to two tie. After the tie vote, in front
of the crowd, the four BZA members then
began talking. The BZA members’ twen-
ty-two minute conversation was not re-
corded. The BZA held another vote and

that its inclusion in the statement of issues
and summary of the arpument was an over-
sight. See Appellants' Reply Br. p. 16.
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Lykins’s application was approved by a
vote of three to one.

On November 9, 2005, the Appellants
petitioned for a writ of certiorari and on
November 18, 2005, they filed an amended
petition for a writ of certiorari, On July
10, 20086, the trial court issued a writ of
certiorari as to the original petition and
struck the amended petition,

On November 27, 2006, the Appellants
moved to supplement the record with a
video of the October 11, 2005 BZA hearing,
an advisory opinion from the Indiana Pub-
lic Aceess Counselor, and a letter from the
Jackson County Couneil notifying a BZA
.member that his appointment to the BZA
nad been revoked. On December 15, 2006,
the trial court granted the motion to sup-
plement the record. On December 21,
2006, Lykins, as intervenor, filed a motion
for the trial court to reconsider its permis-
sion for the Appellants to supplement the
‘record. The trial court granted Lyking's
motion and struck the Appellants’ supple-
mental record.

On May 9, 2007, the trial court denied
the petition for writ of certiorari because
the Appellants lacked standing. The trial
court also concluded that the BZA did not

2. Lykins and the BZA argue that the Appel-
lants’ failure to name Lykins in the writ de-
prived the trial court of subject matter juris-
diction. She argues the notice she received
from the Appellants as an adverse party was
not sufficient. We disagree. Indiana Code
Section 36~7-4-1005 provides in part;

(a) On filing a petition for a writ of certio-
rari with the clerk of the court, the petition-
er for the writ of certiorari shall give notice
of the petition as follows:

= ok % oW &

(2) If the petitioner is not the applicant for
the use, special exception, or variance and
is a person aggrieved by the decision of a
board of zoning appeals as set forth in
section 1003 of this chapter, the petitioner
shall have a notice served by the sheriff of
the county on:

T
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violate the TODL. The Appellantq..
peal. -

Analysis

I Standing®

[1-8] The Appellants contend A
court improperly denied their pet
writ of certiorari Pursuant b
Code Section 4-21.5-5-14, a court
ing an ageney action may proy
only if the action is: (1) arbityg,
cious, an abuse of discretion, or oth
not in accordance with law; (2) contise
constitutional right, power, pri '
immunity; (3) in excess of statutopy
dietion, authority, or limitations,_
of statutory right; (4) without ohge
of proeedure requived by law; or
supported by substeintial evidence,
cor Dev, Ine » Westfield-Was
Twp. Plan Comm’n, 758 N.EJd
(Ind.2001). In reviewing an admini
decision, we do not try the facts d
substitute our own judgment fg
the agency. Id. at 37 (citing T
§ 4-21.5-5-11). “This statutory
mirrors the standard long followed:
Gourt.” 7d, “On appeal, to theexten
trial court’s factual findings were bas

(&) each applicant or petitioner for thi
special exception, or variance; and.
(B) each owner of the property th

* subject of the application or petition
use, special exception, or variance.

Fok ok & ok

() Awn adverse party who is entitled to
of a petition for writ of certiordr
subsection (a} is not required to be naip
a parly to the petition for writ of certiof

{Emphasis added). There is no argurien i

the Appellants failed to notify Lykins
quired by Indiana Code Section 36-7-4-
We will not impose additional Fling b
ments where the legislature has expressl
clined to do so. :
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vaper Tecord, this Court conducts its
.de novo review of the reeord” Id.

6] At issue is whether the Appel-
have standing to challenge the BZA’s
ion. “A person must be ‘aggrieved’
oard of zoning appeals’s decision in
¢r to have standing to seek judicial
iew of that decision.” Bagnall v. Toun
gwerly Shores, T26 N.E.2d 782, 786
2000) (citing 1.C. § 36-7-4-1003(a)).
¢ aggrieved, the Appellants must ex-
nce a substantial grievance, a denial
e personal or property right, or the
gition of a burden or obligation. See
enerally, the BZA’s decision must
inge upon a legal right of the petitioner
be enlarged or diminished by the
ailt of -the appeal and the petitioner’s
esiilting injury must be peeuniary in na-
Id.. The AppeHants must show some
al mjury other than that sustained by
ommunity as a whole. See id.

parties cite to Bugnoll in- an effort

ow that the Appellants do or do not
standing. In that case, three fifty-

ts separated the property that was
ted a variance by the BZA and the
poperty owned by the Bagnalls. 7d. Our
breme court coneluded that the Bagnalls
lid.nof, demonstrate that they had stand-
use they presented nothing in
“petition nor did they enter any evi-

in the record to suggest that the
aflance would result in an infringement of
right resulting in peeuniary injury
special injury beyond that sustained
entire community as required. Id.

1- We conctude that the facts in Bag-
are of little guidance here because the
htial harm is considerably different
-that in Begnall even though the dis-
e between the Appellants’ properties
Lykins’s is significantly more than the
eet at issue in Bagnell. The Bagnalls
¢ted to the granting of a setback vari-
Hor property three lots away from

theirs. Here, the issue is the operation of
an 8,000 hog CAFO—the odors associated
with such an operation alone presents a
much different set of facts than the set-
back varianee.

More important, however, is that unlike
the Bagnalls, the Appellants presented evi-
dence that they would suffer a pecuniary
loss if Lykins's application was granted.
At the BZA hearing, Richard Brackemey-
er testified that he was the township asses-
sor for the past twelve years and that he
had looked at every pareel in the township.
Brackemeyer testified:

The first thing that has to happen if this
hog operation goes in, is the neighbor-
hood value will have to be lowered from
a good to a fair or a poor. ... [Tlhere’s
some houses like Flynns [sic], Bowmans
and Jerry Marsh’s, David Helt's there’s
some of them that the Sexton’s house,
there’s two of them there that are pretty
new houses, Steve Bowman's sister just
built a new house up there. I wouldn't
be surprised if they wouldnw’t drop 30
percent, I don’t think it would be out of
the question. So the property values
will decrease in this area.

App. pp. 853-B4. Unlike in Bagrall,
where the allegedly aggrieved party pre-
sented no evidence of harm, the Appellants
have presented evidence showing that the
value of their property will decrease if the
CAFO is constructed. '

Lylkins argues that she presented “fac-
tual information” of home sales near simi-

larly situated CAFO’s. Appellees’ Br. p.
20. Lykins cites her atforney’s argument
at the October 11, 2005 hearing in which
he stated:

I have checked, there has not been a
study done any place in the Nation on
the affect on housing values.... What I
did include though are, these are homes
here around existing facilities similar to
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this, it shows what they, the asking price
and what they actually sold for. That
kind of gives you an idea the affect these
facilities have on a house, which is, as
you can see by the listing prices and the
sold price, had virtually no affect.
App. pp. 763-64. This statement, taken at
face value, only establishes that the prop-
erties to which counsel refers sold for the
asking price; it does not establish that the
broperty values did not decrease prior to
their Hsting, Moreover, this statement
does not address the value of Appellants’
properties, which is essential in determin-
ing whether the Appellants haye standing

based on a specific Pecuniary injury that -

they will suffer,

We ,conciude that the proximity of the -

Appellants’ properties to the alleged harm
is not dispositive in determining whether
they have standing. The Appellants pre-
sented evidence showing that they will suf-
fer a pecuniary loss by the gfanting of
Lykins’s permit. This is sufficient to show
that they are “aggrieved” and thervefore
sufficient to establish that they have stand-
ing fo petition for a writ of cortiorari, The
trial court’s findings and conclusions te the
contrary are clearly erroneous,

Although the trial eourt concluded that
the Appellants did not have standing, it
appears to have analyzed whether there ig
sufficient evidence to support the BZA’s
approval of Lykins's application and con-
cluded that there was sufficient evidence
to support the BZA’s decision. This analy-
sis, however, did not address all of the

3. Although the barties refer in great detail to
the specifics of the proposed supplemental

evidence and the Appellants included it in-

their appendices, because it is not a part of
the trial court's recard, it is not available for
aur consideration regarding the merits of the
Appellanis’ IODL claim. Sge AT Industries,
Inc. v. Mercantile Nar. Bank, 779 N.E.24 543,
545 (Ind.Ct.App.2002) {“Once evidence is
stricken from the record, it may not he used

Appellants’ claims. Based on oy o

‘ onel
sion today, we remand for Considpygs

or reconsideration as the cage may.

the claims in the Appellantg’ Petitiy
writ: of eertiorari in light of the fag
they have standing to pursue the’,

11, Indiana Open Door Ldﬁﬁ‘

[8]1 The Appellants also argue
trial cowrt improperly failed to
supplemental evidence relaging
10ODL clajm. Specifically, during
tober 11, 2005 BZA hearing, approxi
twenty-two minutes are not, I'neludedm
transeript after the first vote by
the second vote. The Appellans’
that during this time, the four BZA 3
bers “deliberated, in whispering tor
of earshot of the public and their ree

‘equipment.”  Appellants' By, p. 2

their petition, the Appellants alieg
this action was in violation of IODI,
The IODL provides, “Except ag p
ed in section 6.1 of this chapter; sl %
ings of the governing bodies “of
agencies must be open af all times
purpose of permitting members’
public o observe and record them.”
Code § 5-14-1.5-3(a)* Further: -
In enacting this chapter, the
assembly finds and declares that’
state and its political subdivisi :
only to aid in the conduct of the bisi
of the people of this stafe. It i
intent of this chapter that the
action of public agencies be cond
and taken openly, unless otherwis
bressly provided by statute, in

to further support a party’s legal argument;
trans. deried. Thus, the inclusion of the
plemental evidence is only relevant.a i
lates to the Appellants’ argument th‘ﬂt,’iE
should have been permitted to supplement:
record.

Indiana Code Section 5-14-1.5-6.1
scribes “executive sessions.'
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+hat the people may be fully informed.
: he purposes of this chapter are remedi-
, and its provisions are o be liberally
nstrued with the view of carrying out
policy. B
§ 5-14-1.5-1. The parties agree that
I0DL applies to the October 11, 2005
7A hearing. They disagree as to wheth-
» the BZA violated the TODL.
:We cannot resolve this guestion, howev-
because the Appellants were not per-
ed to supplement the record. During
trial eourt proceedings, the Appellants
ght to supplement the record with a
otape of the October 11, 2005 hearing,
ydvisory opinion for the Indiana Public
ess Counselor, and a letter from the
son County Council notifying a BZA
ber that his appointment to the BZA
heen revoked. The frial eourt ulti-
gly struck the supplemental evidence
concluded that no IODL vielation oc-
o

I Concerning the evidence consid-
1 by a trial court during certiorari pro-
dings:
he court may determine the sufficiency
-the staterments of illegality contained
he petition, without further plead-
s, and may make its determination
nd render its judgment with reference
the legality of the deeision of the
oard of zoning appeals, on the facts set
in the return to the writ of certiora-
If the court determines that testimo-
Y is necessary for the proper disposi-
on af the matter, it may take evidence
supplement the evidence und fucts
losed by the return to the writ of
?"Qiorcm’, but, the review may not be by

-§ 36-7-4-1009 (emphasis added). In
eontext of this statute, our supreme
't has observed that “supplemental” is
ned ag “ ‘that which is added to a thing
Omplete it ” Metro. Bd. of Zoning

Appeals v. Goteway Corp, 256 Ind. 326,
336, 268 N.E.2d 736, 742 (1971). Said
another way, “the trial court may permit
additional evidence so long as it confines
such evidence to subjects covered in the
hearing before the zoning board.” New-
man 1. Spence, 5656 N.E.2d 350, 355 (Ind.
Ct.App.1981). ‘

Although the trial court was not re-

'quired to consider supplemental evidence,

it should have done so here. At issue is
the conduct of the BZA members during
the hearing—ecertainly the Appellants
should have been able to supplement the
record with evidence of what happened
during the hearing. Further, Lyking and
the BZA’s arguments against the supple-
mentation of the record go to the weight of
the evidence, not to whether the record
should he supplemented.

To be clear, we are not addressing the
merits of the Appellants’ elaim; we are
simply stating that s party alleging an
TIODL, violation should have an opportunity
to establish a record in support of the
claim. Suveh an approach allows for the
liberal construetion of the I0DL and cre-
ates a record of the evidence the parties
submitted to the trial court and the trial
court’s evidentiary rulings on them. . This,
we remand for the trial court to consider
evidence submitted by the parties on the
Appellants’ IODL claim, to determine the
admissibility of the supplemental evidence,
and to reconsider the merits of the claim
in Hight of the supplemental evidence.

Concelusion

The Appellants are aggrieved by the
BZA’s decision and have standing to peti-
tion for a writ of certiorari. The trial
court improperly failed to supplement the’
record regarding the Appellants’ 10DL
claim, Accordingly, we reverse and re-

mand for the trial court to eonsider the
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merits of the Appellants’ claims in light, of
our decision. We reverse and remand.

Reversed and remanded,

MATHIAS, J., and VAIDIK, J., concur.
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INDI INVESTMENTS, LLC,
Appellant-Plaintiff,

V.

CREDIT UNION 1 f/k/a Jet Credit
Union, Appellee-Defendant,

No. 49A02-0709-CV-782,
Court of Appeals of Tndians.

April 22, 2008,

Rehearing Denied July 7, 2008,
Background: Purchaser of property at
sheriffs sale, after foreclosure of proper-
ty’s second mortgage, filed a petition- mov-
ing to set aside the sale, alleging that it
had been unaware when it purchased prop-
erty that property continued to be. subject,
to a first mortgage. After a hearing, the
Marion Superior Court, Gary L. Miller, J,
denied the motion to set aside the sale, and
purchaser appealed.

Holdings: The Court of Appeals, Sharp-

nack, J., held that;

(1) judgment of foreclosure did not re-
quire that notice of sale contain notice
of first mortgage, and

(2) purchaser was chalged with aetual no-
tice of first mortgage.

Affirmed,

1. Mortgages e=529(2), 578

The vacation of a sheriffs sale fore-
closing a mortgage is committed to the
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sound discretion of the trial court
to be disturbed absent a showin
ahuse of that discretion,

2. Mortgages €=529(2)

A trial court is allowed tg tak
monsense approach in deciding w] }}
not to vacate a sheriff's sale forag) o
mortgage.

3. Mortgages &=529(3, 5, 6)

In determining whether tg set
sheriff’s sale foreclosing a mort
eourt takes into consideration af.
stances, such as the inadequacy.
price, the effect of procedural 11-1-
ties, inequitable conduct, evidence:
take or misapprehension, and pi
with title. :

4. Appeal and Error =107

A party generally waives an
appeal for which it fails to devely
gent argument or support with
citation to authority and portlons 0
record.

5. Mortgages &=510(2)

The statute governing notice o
iff's sale foreclosing a mortgage do
require the notiee of sale to contain
mation - regarding  senior mort
West's AL.C. 82-29-7-3. e

6. Mortgages €=510(2), 529(5)

Default judgment and decree {
closure on property’s second moltgage
not require that notice of sheriff
property contain notice that pr operty W
being sold subject to a first mortgage
as to entitle purchaser of property
ting aside of the sale; Judgment
quired that property be sold subject t0:

first mortgage, not that the notlce 0

mention the mortgage.

7. Mortgages e=520(3) :
Purchaser of property at sheriff’s:
foreclosing second mortgage was char




