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test. Jd. Because the motorist 1n Wohlge-
muth knew that he was being asked a
question and he manifested a refusal, he
was, despite his coneussion and inability to
remember, reasonably perceived to be re-
fusing to submit to the test.

[15]1 Urwiller argues that no evidence
exists to support the Director’s conclusion
that Urwiller “understood he was being
asked to take a chemical test and that he
refused. The burden of dlsprowng the
Dlreetor s case, however, rested on Urwil-
ler. In | o8 administrative license revo-
cation hearing; “the State establighes its
prima facie case for licensé revocation hy
submitting the arresting officér's Teport.
Thé burden of proof thereafter rests solely

with the motorist, who must show by a

preponderance of the evidence that the
reqmrements for [the revocation] are not
$atisfied.” " State » Young, 249 Neb. 539,
543, 544 N.W.2d 808, 812 (1996). See, also,
McGuire v. Depariment of Motor Vehicles,
258 Neb..92, 568 NW.2d 471 (1997);
McPherrin v. Congad, 248 Nelx 561, 537
N.W.2d 498 (1995)

Urwiller has not met hlS burden of dis-
proving the Director’s prima facie case.
Paulsen testified that Urwiller refused o
submit to the test, both:- by grabbing ihe
testing equipment and by verbally refusing
the fest. Urwiller’s claim that he does not
remember the incident-does not disprove
the recitations of Paulsen’s sworn report.
Moreover, the minor nature of Urwiller's
injuries does net support a finding that
- Urwiller lacked the capacity to understand
Panlsen’s request for him to submit te a
chemieal test. Under these cireumstances,
a reasonable persen would be justified in
believing that Urwiller understood Panl-
sen's request that Urwiller submit to a
chemical test and that he refused to sub-
mit. FThus, the district court did not err.in
affirming "the Director’s order of revoca-
tion. -

CONCLUSION
For the reasons stated above, e
Urwiller’s assigriments of error is
merit. We, therefore, affirm the jud‘”
of the district court.

AFFIRMED.
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Taxpayer appealed decigion of th
BEqualization and Review Commissie
(TERC) afﬁrmmg county beard o
zation’s valuation of his house for pro;
tax purposes. The Court of Appeals
ers, J., held that: (1) taxpayers eont
avidente ‘regarding holise value dig
require reversal, but (2) TERC w
quired to specifically consider exter
preciation due to a nearby hog facility
nearby manure easement and house
mote location. -

Reversed and remanded -wi
rections. i

L Appeal and EKrror <&=B46(1),.
1010.1(4)

When reviewing & decision for
appearing on the record, an -appell
court’s inquiry is whether the decisiot
forms to the law, is supported by €0
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i tent evidence, and is neither arbitrary, ca-
jeious, nor unreasonable.

:'Appeal and Error 5=893(1)

In instances where an appellate court
required to review cases for error ap-
aring on the record, questions of law are
tietheless reviewed de novo on the rec-

axation €=319(2)

Statute which requires Tax Equaliza-

and Review Commission (TERG) to

firmi & county board of equa.lizatrsﬁ’s ac-
.unless evidence indicates that the
ds action was unreasonable or arbi-

y or that the property is assessed too

creates a presumption that the board
faithfully performed its official duties
aking an assessment and has acted
(b6t sufficient, competent evidence to jus-
its action. Neb.Rev.St. § 77-1511

point forward, the reasonableness of

valuation fixed by the board of equali-

alion becomes one of fact based upon all

evidence presented.  Neb.Rev.St.
511 (Repealed).

6. Taxation €=485(1)

A courity board of equalization need
not put on amy evidence to support. its
valuation of the property at issue unless
the taxpayer establishes the board’s valua-
tion Was uhreasonable or arbitrary.

7. Taxation ¢=485(3)

Taxpayer’s evidence regarding value
of his house was: disputed and, thus, did
not mandate reversal of Tax Equalization
and Review Commission’s (TER(s) valua-
tion decision on.theory that the decision
was contrary te. uncontroverted evidence,
where taxpayer’s expert used different rat-
ings for construction quality and different
dates of valuation than county board of
equalization and failed to consider the cost
of finishing the hasement. '

8. Evidence €=474(18) .

A resident owner who is familiar with
his or her property and knows its worth is
permitted to testify as to its value Wlth()ut
further foundation.

i

9. Taxation €=485(3)

When a county board of equahzatlon
has determmed the value of property, uni-
formly and unpartlally assessed through a
formola in suhstantlal compliance with
statutes govermng teéxation, for reversal of
the board’s action, a-taxpayer must show
more than a difference .of opinion concern-
ing the assessed value of the taxpayer's
real estate.

10. Administrative Law and Procedme
&=676, 793
A reviewing court in an error proceed-
ing is restricted to the record before the
administrative agency and does not re-
weigh evidénee or make mdependent find-
ings of fact

11. Taxation €=493.8

Appellate court reviewing a property
valuation of the Tax Kqualization and Re-
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view Commission (TERC) will not reverse
mevely if opinions .on- the value of the
property at issue are different.

12. Taxation €=348(6), 348.1(3)

In determjlﬁng fair rnarket value of
taxpayer's house for property tax pur-
poses, the Tax Equalization and Review
Commission (TERC) was required to spe-
cifically consider external depreciation due
to a nearby.hog facility, a nearhy manure
easement dnd house’s remote location, re-
gardless of fact that taxpayer owned hog
facility and manure easemetit and chose to
build houst at that location despite exis-
tence of facility and easement; taxpayer
was entitled to have his property valued
with consideration of the fact that 1t was
overbuilt for its location.-

13. Taxation €=348(3;4, 5)

- Actual value of real property for pur-
poses of taxation is the market value of
real property in the- ordinary course of
trade, which may be detefinined using pro-
fessionally aceepted mass appraisal meth-
ods, including, but not ]Jmlted to, the (1)
sales eomparlson a.pproaeh talong into ac-
count faotors suoh as Ioeatlon zonmg, and
eurrent fLmetlonaI use; (2) income  ap-
proach ‘and (3) cost, approach Neb Rev.
St § 77—112

14. Tax;atioh»'@348(3) ) _

" Statute ‘defining’ aetual valug requires
use of applicable factors, individually or in
combination, to. determine the-actual valne

of real estate for tax purposes. Neb.Rev.
St § T7-112.

15. Taxation e348(4)

Where there are no real eomp‘uables
and the property is new, residential, and
nomincome producing, the cost approach is
the most appropriate method of determin-
ing actual value for tax purposes. Neb.
Rev.3t. § 77-112.
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16. Taxation €=348(4) ,
For purposes of determining valg
real property for taxation, “functiony;
preciation” or obsolescence results:
lack of market acceptance due to the. thi
lete nature of improvements, nahili
recover the eost of unique features
building suited to one business but
ble if the building is sold to another typ
business, and decreased value cause;
an improvement that is “overbuilt” i JEE
tion to the locale or commumty Wwhe
structure is situated; “economic d Teith
tion” results from external economic
whleh depress the value of the prope

Sece pubhcatlon Words and Phras
for other judicial constmctlons ar,
i deﬁmnons '

17.. Administrative Law and Proce
=763 .

An admmlstratlve agency’s deelslo

arbltrary when it is made in disregar

person to the same conclusion.

18. Taxation €&=348(3)
’ The whole concept of determl

must~ assume both a wﬂhng buyei'__
seller

19. Taxation =348(3)

For purposes of taxation, the. tep
“actual value,” “market value,” and-“
market value” mean exactly the s
thing: :

Syliabus by the Couri

1. Judgments: Appeal and E
When reviewing a decision for errors
pearing on the record, an appellate
inquiry is whether the decision conforins
the law, is supported by competent .evt
dence, and is neither arbitrary, ca,prlcm
nor unreasonable,
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-2, Taxation: Valuation: Presump-
eiions: Evidence, - Neb.Rev.Stat. § 77-
11 {Reissue 1996), which requires the

i Equalization and Review Commission
saffirm a county board of equalization’s
stion; uniess evidenee indicates that the
rd's action was unreasonablé or arhi-

41y 6r that the property is-assessed too
creates a presumption that the board
faithfully performed its official duties

—1511 (Reissue 1996) unt]l there is
petent ewdence to the contrary pre-

ﬁxed by F boa:r'd of equahzatlon
3 one of faet based upon all the

:Valuétion: Proof;
:The burden of show-

il and. Error.

valuation to be unreasonable rests

the taxpayer on appeal from the ac-
of 2 board of equalization.

Real Estate: Taxation: Valua:
Words and Phrases. Under Neb.
tat.§ 77-112 (Cum.Supp.2000), the

ue of real property for purposes
dtion’shall mean the market value of
Foperty in the ordinary course of
Actual value may he determined

I} Piofessionally accepted mass ap-
1581 tiethods, including, but riot limited
€ (1} sales comparison approach, tak-
to ateount factors such as loeation,
Biand current fonetional vse; (2) in-
pproach; and (3) cost approach.
Chion: 77_119 requires use of applicable
vy factors, individually or in combi-

nation, t6 determine the actual value of
real estate for tax purposes.

"'6: Taxation: Valuation: Words
and Phrases. Functional dépreciation or
obsolestence results from’lack of market
aceeptance -due to' the obsolete nature of
improvements, mabﬂlty to ¥ecover the cost
of unique Téatures of a building suited to
one business but nnusable if the building is
sold to anothér typs of business, and de-
créased valué caused by an improvement
that is “overbuilt” in relation {o the locale
or comminity where the structure is situ-
ated. " Economic deépreciation results from
external economic forces Whlch depress
the value of the property. ’

7. Taxatlon‘ Valuatlon. Wmds
and Phrases For purposes of taxahon
the terms actual value,” “malket value "
and “fan- market value” mean exactly the
same thlng

#

JﬂsGregory C. Damman “of Blevens &
Damman Seward for appella,nt

Lmda A Bauer Jefferson Qounty Att01—
ney, for appellee. - 7«

. IRWIN; Chief Judge, and SIEVERS
and MOORE, Judges.

- BIEVERS, Judge.

~In this property tax appeal, the taxpay-
er, Briiée D, Livingston, contends that thé
taxing authorities overvalued liis house for
tax year 2000 by failing to’ consider that
the house is located n a remote’ avea of
Jefferson. County, Nebraska, and less than
1 mile from a hog farrowing facility hous-
ing- 5,200 hogs. Livingston unsuceessfully
appealed the waluation of the. Jefferson
County Board of Equalization (Board) to
the Tax Equalization and Review Commis-
sion (TERC). - Livingston now appeals to
this eourt. ’ '
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FACTUAL AND PROCEDURAL. -
BACKGROUND

Livingston started a hog farrowing facil-
ity, State Line Swine, in 1990. In 1999,
Livingston began to build a house near the
facility so that he and: his famﬂy could. llve
nearby and. participate in the busmess
The house ig located in Jeffelson County,
more than 4 rmles from 1 blacktop road
and 14 mﬂes from the. nearest town with
commerclal busmesses Falrbury, Nebras-
ka. He had to puf in his own road from
his house out to the, county road. The
road: he bullt is not mmntamed by the
county and at times can be taaversed only
with a four -wheel-drive Vehlcle

Livingston served as the general con-
txactor for the constructlon Of_hls housge,
'and h1s recoxd of. bills and rec pts shows
that ‘he spent a, tota.l of $328 649.01 on
construction.  This amount excludes the
$540 he spent for blueprints and the costs
for his efforts as his oWn general contrae-
tor, and the gzade work he did for, land-
scaping. “The Board calculatec{ the actual
cost of constructlon a8 $346 594, 29 "In
2000, the Jefferson County assessor: valued
the house at $540,205. Livingston filed a
property valuation protest on August 24,
2000, claiming that an appraiser he had
hired valued the hotse and- land &t
$325,000. In response, the Board correct-
ed an error in the measurement of the
square footage |geon the honge’s second
story, reapplied its cost approach analysis,
and reduced the valuation of the house fo
$399, 321. The land, was valued at $70 701
for a. total pr operty valuation of $470, 022,

Livingston appealed the Board's deeision
to TIERC, which held a hearing .on' June 6,
92001. At the hearing, Livingston;.repre=
senting himself, presented the téstimony
of Ray Shinn, a general appraiser ceptified
in Kansas and Nebraska. Shinn has been
an appraiser since 1987 and worked as a
county assessor for 3 years in. Kansas.

‘gton’s hiousé:”
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Shinn now works for a farm credit s
based in Marysville, Kansas, where he,
worked for approximately 9 years. - 8
testified that he has performed aPP'I:
mately-20 appraisals in Nebraska per,
and about 1,500 total appraisals during
career, which appraisals have heen 75,
cent agricultural and 2b percent re
tial.

Shinn testified that in determmm
square footage of the house, he first:
sured- several walls on the outside «

houge, and after comparing the: meas

ments to the blueprints and deterrmmn
that they were correct, he reh d’ upen
houses blueprmts in his caléulst 107
which sta.ted that the house h
squsre feet. ~

Shmn cons1dered the ‘sales comp:u
app1 oach” in va.hung the house b
ing. two sales in Jefﬁelson County and
sales . in Kansas——hls ‘compar
dotermme the, merket value of L vingstol
house The Nebraska comparable
Jocated in Fairbury, and the Kansas hor
es were located in Washmgton Coun
approximately-15 to 20 miles frova Livin
‘Shini testified thatin
ing" coniparables, - he attempied 1o
houses similar in size and age to+Ld
ston's house which had seld w1thm thel
2 years.

In adcht1on Shmn used the
proach” .by determining-the cost_:,s
struction (calculated using Livingston’
ures) and comparing his figures
1999 Marshall and Swifl cost e
gystem for accuracy. Shinn testifi
he, did. not.use the income approach i1
valuing the house because a house oLt
type would not typieally be purchased,
rental use so as to produce income. . -
Relying on both the cost and sales it
parison approaches, Shinn valued the it
at $100,000, the house at $215,000, and
exterior site improvements at $10,000;
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1 of |o7$325,000 for the entire proper- that the hog facility was roughly three-

reaching his opinion of value, Shinn
idered that a potential buyer would
e into aceount the odor produced by the
farrowing facility, as well as by Liv-
pston’s easement to spread hog manure
ghboring property across the road to
south (manure easement), plus the

s rural location, He could not testi-

-an exact dollar amount of these fac- .

without an actual sale of the property,
gave his opinion that the hog farrow-
facility and manure easement would
uire at least a 30-percent reduction and
rural location 2 10-percent reduction
lue, both of which are reflected i in his

m of $325,000. Shinn referred to
djustments as “external deprecia-

crosg-examination, Shinn admitted
:-comparables- were . ranch-style

es, not twostory houses like Living-
., Shinn festified that he settled for

-style houses as comparables be- -

le was unaware of any two-story
the area which had sold within
1ev10us 2 years Shinn' testitied that
ild not norma]ly inake any adjust-
or the difference between a ranch-
use and a two-story house except

he rehed primarily on the cost

a h and thé 40-percent external de-.

ﬁon as described above. Shinn tes-

tning the depreciation factor for ex-
bsolescence such as the hog facility
dnure easement; instead, he deter-
isuch “for that area, by looking at
ad things.” Shinn took into consid-
0 in determining the depreciation

fourths of a mile from the house and that
the manure easement was “right across
the road.” In addition, he considered
“three or four” previous appraisals of
properties with a house and a hog facility.
Shinn conceded that his. figures for exter-
nal depreciation were subjective.

Finally, Shinn testified on cross—examl-
nation that his valuation, pelfmmed on
June 21, 2000, probably would not have
been affected by the real estate. market
had it been performed on January 1, 2000,
the Board’s assessment date, and that he

_Laga"“would have came [sic] up with the same
number” if his appraisal wids on January 1,

Livingston testified that he is the only
owner of the hog facility, which he built
before building the house, and that he
abviously intentionally built the house ‘in
close proximity to the hog facility and ma-
nure easement. Livingston festified that
he was “pretty certain” that his house was
insured for $325,000, which Le said was the
cost of replacement. When asked his

~opinion of the house’s value, he {estified
that he would be “lucky” to sell the house
Tor $200,000, .

Arliss Brown, who has worked in the
Board office for 31 years and has been the
Jefferson County assessor for 7 years, but
who is not & licensed appraiser, testified
that. it was difficult to get an exact square
footage measurement of = Livingston's
house because it contained many different
angles, She testified that she used a com-
puter programto caleulate the square foot-
age of the hoifse, which caléulates more
accurately than hand measurements.
Shinn had used the blueprint square foot-
age of 3,456, but Brown caleulated it at
8,650 square fest. That number was re-
duced to 4,041 square feet affer Livingston
filed his protest with the Board, as Brown
admitted that her first ealenlation was in-
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correct because on her first visit, she was
unable to go upstairs and thus “assumed
that that middle portion was all second
story,” which was not true. In addition,
the figures entered in the computer had
contained an exfra “10 or 12 foot, on the
north side of the house, that shouldn’t have
been there.” Brown remeasured the house
on the second visit, taking along a friend,
who happened to be a county commission-
er. TERC’s decision found that the house
had 8,456 square feet, the figure from the
blueprints, which Shinn used.

TERC'S DECISION

At the outset we note ths.t the value of
the Iand upon which the house sits is not
disputed and is net part of this appeal. In
TERC's “Substantive Findings and Factu-
al. Conclusions,” it accepted Livingston’s
calculation of total cost, $328,649.01, but
noted that “{[v]alue and price are not syn-
onyinous;’ ” saying that value is.* ‘the mon-
etary worth of [the] personal ptoperty o
bityers and sellers.””

_EQTERC found that Shirin had failed to
make adjustments to account’ for the dif-
ferences in architectural style and cost of
construction between ranch-style and two-
story houses. TERC rejected one of
Shinn's comparables as not _truly'crompaﬁra—
ble under professionally accepted mass ap-
praisal methods. Further, TERC noted
that two of Shmns comparables sold. 18
and 12 months before the appraisal and
that Shmn had made no ad;;ustment for
time, which TERC said was one of the
three most important adJustments under
the sales comparisen approach, ..

TERC further noted that Shinw's 30-
pereent external depreciation factor.-for
the hog facility and 10 percent for the
rural location were subjective and that
Shinn had offered “no documentation to
support these exfernal depreciation fac-
tors.,” TERC also peinted out that Shinn
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deseribed the house as being in “g
condition in one section of his app
and “‘very good'” condition in an
section. In addition, while Shing
scribed that the house’s construction
ty was “‘very good,’” Brown had de
mined that the quality of the housg
“‘elxcellent.’ ™ TERC noted thst
difference between the two grades o
struction can have a substantial impapt
the determination of value under the
Approach.”

TERC further found' that “‘cond
and trends may substantially affect’
aver a short period of time'” (withor
finding that there were any such tren
conditions operating between the
Shinn’s appiaisal and the date o
Board's assessment), but that Shing
been unable to correlate his June 21
opiniesr of value with the assessment
of January 1, 2000 :

As we 1ead TERC’s decision, 1t rej
any exterhal deprematmn because i
that “the hog farr owing facitity compl
of is owned by the Taxpayer, and
prior to the construction of the 1mp
ments” and that “the * mainre’ ease
was negotiated by the Taxpayer and
also in existence prior to the constrin
of the resideniial 'improvements.” T
seetned to find it important that Shin
not considered “ownership of the o
tion, as required by the Uniform |
dards of Professional Appraisal Pr
In addition, TERC found it relevant
Shinn had not mentioned in his app;
that Tivingston seils the offspring of 80
when they_i'ﬂnare between 11 an
pounds in weight, and between 14 .and 2
days in age, .

TERC noted that Shmns cost-appro;
failed to consider the eost of finishing
1,864 square feel of living area in ¢
basement,” which included a second kit
en, a bathroom, a hedroom, and an offl
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a.. Further, TERC found that Shinn's
jon of value for improvements not
dible because it was “based on a subjec-
‘ppinion which the Appraiser was un-
> 10 support” and that Shinn’s “errors
mission and mathematical inconsisten-
7 regult in a misleading opinion of val-

RC found that Livingston's opinion

e property would not sell for
0,000 was “not credible” because Iiv-
n paid more than $300,000 for the
?emgnts.

RC found that there was only an 8-
nf difference in value for the house
en Shinn’s appraisal (without any ex-

depreciation) and the Board’s as-

ent. TERC said .that therefore,

" ‘mere djfference of opin-

demonstrates that the Board failed
thfully perform its official duties or
n- gufficient competent evidence,
hat there was no indication that the
-assessed value was grossly exces-
gystematic exercigse of intentional
According to TERC, Livingston

0 adduce clear and eonvincing evi-
0-overcotne the statutory piresump-
favor of the Board, and TERC
hat .the Board’s valuation was nei-
linteagonable nor arbitrary and was
ed by the evidence. TERC af-
the Board's assessed value of
for the land and $399, 321 for the
for a total of $470,022. This as-
dvalue ig $145,022 more than Shinn’s
n of $325,000 for the entire proper-
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ASSBIGNMENTS OF ERROR

Livingston clgims (1) that TERC. erred
in failing to give proper weight to his
uncontroverted evidence regarding the val-
ne of his house and that TERC's decision
was not supported by competent evidence;
(2) that TERC erred in failing to consider
the remote gy location of his house and its
proximity to a hog facility and manure
easement, and (3) that TERC erred in
failing to consider the actual square foot-
age of his house in determining its value.
The third assignment of error is not ar-
gued, and thus, we do not consider it: See
State v. Caddy, 262 Neb 38, 628 N.W.2d
261 (2001):

STANDARD OF REVIEW *
Appellate review of TERC’s decision is
for error on the record of TERC, and we
may affirm, reverse, or modify the decision
of TERC or remand the cause for further
proceedings. Neb.Rev.Stat. § 77-5019(5)
{Cum.Supp. 2000)

[1,2] When reviewing: 4 - dec1smn for
errora appearing on the record, an. appel-
late court’s inquiry is whether the decision
conforms to the law, is supported by com-
petent evidence, and dis neither arhitrary,
capricious, ner unreasonable, . Construc-
tors, fne. v Cass Cly. Bd. of Equal, 258
Neb. 866, 606 N.W.2a 786 (2000); Schmidt
v. Thayer Cty. Bd. of Equal., 10 Neb.App.
10, 624 N.W2d 63 (2001). In instances
where an appellate court is required to
review cases for error appearing on the
reeord, questions of law are nonetheless
reviewed de novo on the record. Bartlell
2. Dazes Cty. Bd. of Equal, 259 Neb. 954
613 N. W 24 810 (2000).

ANATYSIS

Indroduction.

[3,4] Neb.Rev.Stat. § 77-1511 (Reis-
sue 1996), which requires TERC to affirm
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a county bosrd of equalization’s action,
unless evidence indicates that the board’s
action was unreasonable or arbitrary or
that the property is assessed too low, cre-
ates .a presumption that the board has
faithfully performed -its. official duties in
making an assessment and has acted upon
sufficient competent evidence to justify its
action. Firethorn Invest. v. Lancaster
Cly. Bd. of Egual, 261 Neb. 231, 622
N.W.2d 605 (2001). That presumption re-
mains until there is competent evidence to
the contrary presented, and the presump-
tion disappears when there is competent
evidence adduced on appeal to the con-
trary. Guarvey Elevators v. Adams Cily.
Bd. of Equal, 261 Neb. 130, 621 NW.2d
518 (2001). From that point forward, the
reasongbieness of-the valuation fixed by
the board of equahza.tmwbecomes one
of fact based upon all the evidence pre-
sented. Constmctors Ine. v Cass Cty.
Bd. of Equal., supra.

[5,61 The burden of showing such val-
uation to' be unreasonable rests upon. the
taxpayer on appeal from the action of the
board. = Gorvey Elevalors v Adems Chy.
Bd. of Egual, supra. :Based upon the
applicable law, a county board of equaliza-
tion need not put on any evidence to sup-
port its valuation’ of the property at issue
unless the taxpayer establishes the board’s
valuation was unreasonable or arbitrary.
1d. : ‘

L’ivingston’s Opimion of Vatue.

(7] Livingston’s first assignment of er-
ror. contends that TERC failed to give
proper weight: to his uncontroverted evi-
dence regarding the value of his house and
that TERC’s decision was not supported
by competent evidence. As is evident
from our summary of the evidenece, the
claim that Livingston’s evidence of value
was uncontreverted is not aceurate.

[8,91 A resident owner who is famg;
with his or her property and kno
worth is permitted to testify as to itg
without further foundation. Schmids
Thayer Cty. Bd. of Equal, supra. 1i
stor’s opinion of value was conveyed by
testimony that he would be “lucky” {g:
$200,000 for the house. TERC found
opinien of value not credible in Ilght,
Livingston’s testimony that the houss
over $328,000 to build. However, w]
county board of equalization has
mined the value of property, unifor
impartially assessed through a forrmyl:
substantial compliance with statutes gy
erning taxation, for reversal of the hog
action, a taxpayer must show more th
difference of .opinion concerning the
sessed value of the taxpayer's real est
Cabela’s, Inc. v: Cheyenme Chy.. B
Fqual; 8 Neb.App. 582, 507 N.W.2d"
(1999).

{10, 11] Shinn's valuatlon was chsp
TERC pointed out that Shinn an
Board used different ratings for con
tion -quality .and different dates of ¥3
tion.  Further, TERC neted that.§
failed to consider the cost of finish
basement. TERC found that Shinn’s
rors of omission. and mathematical ing
sistencies result in an opinio o
which. is misleading,” and we cannot:
that this portien of TERC's decision
arhitrary, eapricious, er unreasonable.
the record supports these |gsobservati
about- Shinn’s appraisal. A reviewil
coutt in an error proceeding is restri
to the record before the administ
agency and does not reweigh evidenc
make  independent findings of fa
Brunken v. Board of Trustees, 261 1
626, 624 N.W.2d 620 (2001). Ther
neither Livingston's nor Shinn's valua
were undisputed, and the law is clear th
we will not reverse merely if opinicns:
the value of the property at issue ?
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fferent. We reject Livingston’s first as-
ghment of error.

werning the hog facility, manure ease-
nt, and remote location are more trou-
Qome As we understand TERC’s deci-
any external depreciation for these

. was rejected because “the hog far-

wing facility complained of is owned by
7 Tm{payer and existed prior to the
_'uctmn of the unprovements and
anule easement ‘was negotiated by
Taxpayer and was also in existence
the construetion of the residential
pprovenients.” TERC further reasons:
& Taxpayer’s hiog farrowing operation
&“bréed to wean” operation which the
axpayer started in 1990. *That the tax-

That the Taxpayer's Appraiser
le-no-mention of these facts in his
aisal, particularly the ownership of
iperation as requived by the Uni-
m° Standards of Professional Ap-
tisal Practice.

RC’s written decision does not ex-
“why Livingston’s ownership of the
g hog facility and mamue ease-
r- the fact that he built the house

¢ hog facility was operational are
asons (factually, legally, or logical-
gject the proposilion that the value
gston’s house is affected by heing
ose to a large hog operation in a
eation accessible only by a county
d then a primitive road or lane to

e. " TER(C’s reasoning strikes us
Something akin to “estoppel” or per-
agsumption of the risk” There is

no authority to support this reasoning, and
we find that it is fundamentally llogical.
Moreover, why TERC congidered the age
and weight at which Livingston sells his
young pigs important is unexplained by
TERC's decision, nor is it apparent to us.
The property being valued in this case is
separate and distinet from the properties
where the hog facility and the manure
casement are located. Thus, the mere fact
that Livingston owng the hog facility and
did so when he built his house has nothing
to do with whether external depreciation
should be used because the house is very
close to a hog facility, a separately valued
and taxed piece of property. Perhaps
TDRC’S decision fo reject any external
deprematlon comes from the fact that Liv-
ingston derives economic benefit from
owning the hog facility. But the income
derived from the hog facility would not
affect the value of the house, beeanse the
house and, hog,facﬂity are separate and
distinet properties for valuation and taxa-
tion purposes, and presumably, ‘the hog
facility’s income is considered in some way
in the valuation of that property. '

[13-15] The law is that under Neb.
Rev.Stat. § 77-112 (Cum.Supp.2000), the
dctual value of veal property for purposes
of taxation shall mean the market vahie of
real property in the ordinary course of
trade. Actual value may be determined
using professionally accepted mass ap-
praisal methods, including, but not limited
to, the (1) sales comparison approach, tak-
ing into account factors such as location,
zoning, and current functional use; (2) in-
come approach; and (3) cost approach.
Section 77-112 requires use of applicable
statutory factors, individually or in combi-
nation, to determine the actual value of
real estate for tax purposes. Cabeln’s,
Ine. v. Cheyenne Cty. Bd. of FEqual, 8
Neb.App. 582, 597 N.W.2d 623 (1999).
Here, because there are no real compara-
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bles, and the property is new, residential,
and nonincomme producing, the cost ap-
proach is clearly the most appropriate
method, as Shinn testified.

[16] But, TERC's decision about Liv-
ingston's house, including the rejection of
Livingston’s  $200,000 valuation for the
house hecause it eost over $300,000 to
build, ignores the concept of “overbuild-
ing,” which can be important in setting
market value. |osThis concept has been
explained by the Nebraska Supreme Court
in First Nat. Bank v. Otoe Cty., 233 Neb.
412, 414, 445 N.'W.2d 880, 882 (1989}, as
follows: "~ -

" Physical depreciation results from dete:

rioration of the improvements over time.
Functional depreciation or obsoléscence
results from lack of market acceptance
due to the obsolete nature of improve-
ments, inability to recover the cost of
unigite features of a building suited to
* one business but unasable if the building

is sold to another type of business, and.

" decreased value caused by &n improve-
ment that is “overbuilt” in relition to
the locale 6r community where the
structure is situated. Tconomic depre-
ciation results from external economic
forces which depress the wvalue of the
property. L

Justice . Boslaugh’s dissent in Eiwst- Nat.

Bank v Otoe Cty. :provides an- éxcellent

discussion of the: eoncept of overbuilding

and how it impacts valuation for tax pur-
| poses:

“This issue can also arise where a
private landowner, for personal reasons
or simple improvidence, overbuilds for
the - neighborhood. . He constructs a
house that costs $150,000 ir a neighbor-
hood where all the other houses are
worth about $75,000. In the.relevant
market; the house costing $150,000 may
be worth $125,000 or $100,000, but not
$160,000. Because it is an overimprove-
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ment for the neighborhood, the hoiig
although brand new, should be valueg
the market value, not at what it g5

“Merely because the owner may®
constructed an improvement that '@
more than the improvement is worth.
the market should not subject the o
to & higher ad valorem tax. " :

“Even if the sfiucture is not an
improvement, expenditures on it do i
necessarily enhance its value dollad
dollar. A greenhouse, a ga.zehd,' £y :
court, or a hot tub, while of value
owner, db niot necessarily add dolap-fa
dotlar to the usualisél']‘jng' price:’; 4

Id. af 425, 445 N;W.2d at 888, quot
First Fed. 8 & I, Ass'n v. Flint, 415 Mi
702, 320 N.'W.2d 755 (1982). .. |

Shinn’s opinien on.-value reflecte
opinion that”the property was overbiil
although he did not use that exact .t
Ag |ggeuggested by Justice Boslaugh!
sent, even though Livingston chose:
cate his expensive house next to a
facility for his own reasons and paid o
$326,000 to do so, it is doubtfial that hey
get his cdosts back if he sells his
because it-is unlikely that some huyet
find the house, at that location, as dg
able as. did Livingston, given the obvigu
negatives inherent in its location.

¥

-In & similar vein, we note U8 Ecolodi
Boyd Cty. Bd. of Equal., 256 Neb.#,58
N.W.2d 575 (1999), where the fact tha
owner had paicd a large premium over go
ing market real estate values to aequir
site for a nuclear waste dump, did i

.determine the site’s present actual vall

for property tax purposes when the nece
sary licenses for the dump had not beé

granted and there was no-imminent like
hood of the licenses being granted, despi
the property owner's expenditure of ma

times the purchase price to get the facili
licensed. Thus, in US Eeology (perhap
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- “gverpaid” rather than an “overbuilt”
se), the decision of TERC fo rely on the
cminm price originally paid for valuation
poses was found to be arbitrary.
the instant case, the Board intro-
d no evidence to dispute Livingston’s
idence that the house was “overbuilt” for
- location or that the hog facility would
t affect its value. The Board, and in
. TERC, refused, without offering any
tification, to consider external deprecia-
m as a factor in valuing this house.
While some might seé overbuilding as a
» use of money, the property owner is
theless entifled to have his property

ed with consideration of the fact that it -

erbuilt for its location, just as U.S.
ogy was not bound, for valnation pur-
by its premium purchase price.

2£17] An administrative ageney'’s deci-
n:is “arbitrary” when it is made in
egard of the facts or cireumnstances and
Without some basis which would lead 2
onable person to the same conclusion.
ps Chy. Bd. of Equal. v Gruf, 258 Neb.
606 N.W.2d 736 (2000). To the extent
the Board and TERGC refused to con-

* the impaet of the hog facility and the
e’s remote and difficult-to-access loca-

n the value of the house because
gston owned both, that decision is
agonable and arbitrary. Neither the

d nor TERC realistically consideredyy
fect of the house’s location next to a
Tacility and manure easement and in
JIsolated location. For the Board and
RC fo conclude that such facts are not
rtant is arbitrary and unreasonable.

18] The whole concept of deter-
g value muost assume both a willing
Cr-and seller, Forney v Boxr Butts
U Bd. of Equal, 7 Neb.App. 417, 582
d 631 (1998). The court in Richards
omrd of Equalization, 178 Neh. 537,
134 N.w.2d 56, 58 (1965), said: “For
0ses of taxation, the terms actual val-

ue, market value, and fair market valune
mean exactly the same thing” In the
context of negotiations between a willing
buyer and seller to arrive -at fair market
value, the neighboring hog facility and the
house's location would unguestionably af-
fect the market value of Livingston's
house. Any other conclusion would mean
that two identical houses, one located next
to the railroad switching yard and the
other next o the country elub golf course,
have identieal valiles—an obviously arbi- -
trary and illogical conclusion that no rea-
sonable person would reach. See Phelps
Cty. Bd. of Equal. v. Graf, supra.

"Fair indrket value is at the heart of
assessment for tax purposes. That fany
potential buyers would not look favorably
upon the hog facility, and judge the home’s
value with reference thereto, is demon-
strated by some well-known Nebraska
cases in which homeowners have success-
fully sued hog facility owners for damages
caused by interference with the use of
their nearby homes. See, Kopecky v. Na-
ttonal Fuarms, Inc, 244 Neb, 846, 510
N.W.2d 41 (1994) (flies and odor interfered
with use of home, and homeowners' chil-
dren forced to stay inside); Flansburgh 1.
Coffey, 220 Neh. 381, 386, 370 N.W.2d 127,
181 (1985) (flies, rats, and odors from hog
confinerent facility deseribed by court as
“more than offensive”).

It was arbitrary for the Board and
TERC to ignore the effect that the nearby
hog faeility would have on the house’s fair
market value in the ordinary course of
trade. No ressonable fact finder could
conclude that in the real estate market-
place, a potential buyer would not notice,
and react economically, to having a large
hog facility very nearby while living in a
remote location. Thus, the Board's valua-
tion, and TERC’s decision upholding that
valuation, was arbitrary and capricious.
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_1usCONCLUSION

We find that Livingston’s evidence over-
comes the presumption that the Board aet-
ed on competent evidence, because the
record shows, by a qualified appraiser’s
opinion as well as the owner's opinion,
neither of which was rebutted, that this
house, while costing nearly $330,000 to
build, was in effect “overbuilt for its loca-
tion.” Onee the presumptlon is gvercome,
as here, from that pomt forward, the rea-
sonableness of the valt ntion fixed by the
Bodrd becomes one of fact based upen all
the evidence presentqd. See Constructors,
Ine. v. Cass Cty. Bd. of Equal, 258 Neb.
866, 606 N.W.2d 786 (2000). Therefore,
we reverse, and remand with directions for
TERC to consider Livingston’s appeal
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from the Board anew on the recorq y
ready created, but with specific consigg
ation of the impact .on the fair mgy
value of the house because of the nej
hog facility, manure easement, and igg
ed location, irrespective of the fact
Livingston also owns the hog facility
irrespective of the fact that he chose o
build in this location.

'REVERSED AND REMANDED WITH DIRECTION

W
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