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; Landowner sought judicial review of
mty board of commissioners’ ,denial of
pp_lcatlon for a spemal use permlt to
istruct a hog conﬁnement unit’ for ap-
0 tely 6 000 hogs The Clremt Court,

ove landowiier’s spec1a1 use permlt
d appealed The Supreme Court Gil-

Reversed

TS, J filed a dissenting op]nlon
}uch Amundson J., joined.

dminigtrative Law and Procedure

en the Supreme Court reviews ac-

%Ils of 2 board of county commnrissioners
an dppeal to-the circuit court, it
es”the clearly erroneous standard to
findings, but accord no deferénce to
hlfffgf:ﬂ conclusions of the circuit court.

an appeal from the zoning commis-
: Parly appealing has the burden of
Ehefore the civeuit court.

3. Evidence =32

Absent, statutory anthorization, courts
of general jurisdiction, such as our ecireuit
eourts, may not take judicial notice of mu-
nicipal ordinances; an ordinance therefore
must be introduced inte evidence and -be
made part of the record.

4. Appeal and Error ¢=499(3)
Evidence =32

Whether the Supreme Churt takes ju-
dicial notice of & municipal ordinance is a
procedural issue; therefore, if it is not
obJected to on the record, it can be waived
upon appeal just as any. other precedural
issue.,

5. Admlnlstratlve Law and Procedur
e=763 : -

Action is “arbitrary and capricious” if
it based on personal, selfish, or fragdulent
motives, or on false mfomatlon and is
characterized by a lack of relevant and
competent ev1dence to support the action

_ taken. .

See pubhcatlon Words and Phrases
for othef judicial constructions and -
definitions. :

6. Zoning and Planning &=384.1

County planning commission’s denial
of ‘landowner’s conditional use permit to
construet hog feedlot for 6,000 swine,
based on considerations of area’s popula-
tion, impact on county roads, devaluation
of surrounding real estate, noxious odors,
and pollution, was not arbitrary or capri-
cious, where there was no evidentiary ba-
sis to conelude the uncontradicted evidence
submitted by. commissioners was false or
macemate

1. Ev1dence @:474(18)

Landowner may testify as to the value
of his or her land subjeét only to the same
requitements as an expert gmng an opm—
ion on valuation. ‘ -

8. Zoning and Planning =13

_Township powers are statutorily limit-
ed in relation to county zoning authority;
the legislature intended for a county eom-
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prehensive zoning plan, not the township,

to provide for the pretection and guidance

of physieal, social, economic.and, environ-

mental development of the county SDCL
11-2-36,

9. Zoning and Planning =6, 353.1

Police powers, in the shape of county
zoning authority, extend to the prevention
and abatement of nuisances. SDCL 7-8-
33.

10. Zoning and Planning €=384.1

County provided sufficient evidence,
largely unrebutted by landowner, to show
that a nuisance would necessarily result
from commercial feedlot facility comprised
of 6,000 swine, for which landowner sought
special use permit.

11. Property &7

" Ability to carry on the business of
one’s choice on his or her real estate in-
vokes ‘substantial property rights that
should not be thoughtlessly disregarded;
however, everyone must use their own
rights as not. to mfmnge upon the nghts of
others.

Mark V. Meierhenry of Danforth, Meier-
henry & Meierhenry, Sioux Falls,. for
plaintiff and appellee.

~Jeffrey D. Larson, Sanborn County
State’s Attorney, Woonsocket, and James
G. Abourezk, Special Depuity State's Attor-
ney, Sioux Falls, for defendant and appel-
ls.nt

GILBERTSON, Justice.

[%1.] County Commission appeals the
final order of the Fourth Judicial Cirenit,
Sanhorn-County. The trial court reversed
and remanded the Commission’s decision
and ordered the Commission to meet as a
planning commission and to approve a spe-
clal use permit for Coyote Flats, L.L.C.

1. For the sake of simplicity the Planning
Commission, Board of Adjustment and Board
of Commissioners will be referred to as Com-
mission or Commissioners. In  Sanborn
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(Coyote Flats), to operate a commercig
hog feedlot. The Commission appeals
We reverse.

FACTS AND PROCEDURE

{12.] In the spring of 1997 the Sanbor_'
County Board of Commissioners ! receive
an application from Cayote Flats for
special use permit, o construct a hog con
finement unit that would contain approx.
mately 6,000 hogs. At the same time th
Coramissioners attempted to enact new
county ordinance$ to amend the existin

gounty zoning ordinance. The amend
ments dealt with requu'ements for amma
confinement units.

[13.] Based on-the new ordinances, th
Commission denied the permit applicatis
of Coyote Flats. Coyote Flats appealed
the c1rcu1t court, which struck down t
hew ordinances as not properly enacted
It then remanded the permit issue to°
Oommlssmn to consider the apphcatlon
der the existing county ordinance that h
been in effect since the early 1970’

[1:4.] On remand, a hearing before thi
Commission was held on April 7, 199
Coyote Flats was again denied the specid
use. permit. - The Commission found th
proposed facility would create significan
odor, increage traffic and additional trucks
would damage roads and cause the inevi
able loss in value of the neighboring land
It concluded the facility would be debrl
mental to the health, safety and geénera
welfare of the people residing in the are
near the proposed . site and would. he ;
nuisance. Coyote Flats again appealed :
the cirenit court.

-[15.] The eireuit, court found the Com
mission’s decision o be arbitrary and ¢
pricious. The court remanded the cag
back to the Commission. It further. o
dered the Commission to meet as a pl
ning commission and approve the specl
use permit.

County, all three entities are composed Df thy

sarie persons. These entities switch From

body to a@nother by calling a meeting -of
particular body. Tl
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[16.] The Commission appeals raising
several issues, one of which is dispositive:

Whether the trial court erred in its
ruling the Commission’s denial of a
special use permit was “arbitrary and

» capricious,” 2 '

STANDARD OF REVIEW

[%7] SDCL 7-8-30 provides an ap-
¢al from a decision of a county eommis-
n shall be heard and determined by the
ircuit court de novo. In Schirank v. Pesi-
ington County Bd. of Comm'rs, 1998 8D
08,115, 584 N.W.2d 680, 682, we conclud-
d “this standard means ‘the civenit, court
hould determine anew the question ...
ependent of the county commissioner's
ecision™ * As such: '
en we review such actions of a board
f county commissioners. after ari ‘appeal
0 the eirciit court, we apjily the clearly
rroneous standard to factual findings,
ut accord no deference to the legal

eonelusions of the cirenit court.

govre-v. Tverson, 1996 SD 77; 1 14, 551
W:2d 568, 570 (citing Tri County Land-
Ass v, Brule County, 635 N.W.2d
763 (S.D.1995)).

Sanborn County also raises the issue of
ethér the trial couft erred when it ordered
Commission to meet a8 a planning com-
ssion and as a board of tounty commis-
ners ahd approve Coyote Flats’ special use
it. Sanborn” County claims the trial
urt effectively stripped the Commissioners
their statutory legislature power by order-
hem o approve the permit. If the Com-
Bsioners were acting in a legislative capaci-
indenying Coyote Flats permit, this would
& valid argument. - However, in denying
ote Flats permit, the Commission was act.
H&In.a quasi-judicial capacity. As they were
ng in this capacity, the trial court would
¢ the authority t6 remand and order the
Foumission o proceed ip a Certdin manner.
@e circnit court ... may send the [cause]
¥ 1o the hoard of county commissianers
h an order how to proceed.. . ."”

1 See also Spallone v. 11.8,, 493 1.8, 265,

'8:Ct. 625, 107 L.Ed.2d 644 (1990).

Weger v. Pennington County, 534 N.W.2d

7858:(S.D.1995), we had cause to exarmine

ANALYSIS AND DECISION

f2] [18.] Before we proceed on the
merits of this case we must review a pro-
cedural issue that has been raised by Coy-
ote Flats. That procedural issue ig the
burden of proof before the circuit court.
Coyote Flats argues on an appeal to the
cireuit’ court, the Commission has the bur- .
den of proof. This is incorrect, It is well
established on an appeal from thé zoning
commission, the party appealing has the
burden of proof before the cirenit couft.
See " Chokecherry Hills Estates, Ine. v,
Deuel County, 294 N.W.2d 654, 656 (3.D.
1980) (appellant must meet the burdenin
challerige to the application ‘of a zoning
ordinance); see also City of Madison .
Clarke, 288 N.W.2d 812, 314 (8.D,1980)

. (person. appealing from the board of ad-

Jjustment-has to meet the burden of proof);
of  Foriier v City of Spearfish, 433
N.W.2d 228, 230-81 (S.D.1988) (party at-
taclinig' Zoning ordinance”carries the bur-
den of overcoming the ordinance’s pre-
sumption of validity); City of Colton .
Corbly, 323 N.W.2d 138, 139 (8.D.1982)
(“One assailing ‘the “validity of a zoning
ordinangé has the burden of ovércoming
this presumption of validity and must show
that the ordinance -is unreasenable and
arbitrary.”).  That . assailing - party was

the zuthority of a circuit court over a board of
rounty conmumissioners. . In determining there
existed no right to a direct laxpayer suit rath-
er than an appeal from the decision of the
commissioners, we concluded:

" These appeal statutes clearly attempt 1o
strike’ a proper balance betwéen the neces-
sity of county government. to opérate in an
efficient and orderly fashion and the right
of its citizens to pursue injustices in ‘the
courts of this state through an. appeal pro-
cess. We dgree with the observation of the
trial court in this_case that the appeal stat-
utes protect the public and individual citi-

. zens from the “unféttered whiims” of a
county commission. Howevef, “the gverall
effect of [Weger's] actions, if it were permit-
ted to exist, would be to place a Circuit
Courl Judge in the position of being a one
person county commission. That was nev-
er meant to be "

Id,




350 S8.D. 596 NORTH WESTERN REPORTER, 2d SERIES

Coyote Flats, and therefore it had the
burden of proof.

(3,41 [9%] As to the izsue on the mer-
its, under SDCL ch 11-2, the South Dako-
ta Legislature has ereated an entity called
a county planning commission. SDCL 11-
2-2, The planning commission has been
authorized to prepare a comprehensive
plan* for the County. SDCL 11-2-11.
Zoning ordinances® and other controls
deemed. necessary are included as adjunct
to and in aecordance with the comprehen-
sive plan, Id. Sanborn County adopted its
comprehensive plan in the 1970s. The
ordinances passed in accordance with the

4. SDCL 11-2-1{3) defines comprehensive
" plan as: )

“'Comprehensive plan,” a document which
describes in words, and may illusirate by
maps, plats, charts, and other descriptive
matter, the policy, goals and ebjectives of
the board tg, mterrelate all functional and
natural systéms and activities relating to the
develapment of the territory under its ]uns-
dlctlon[] ’ g :

. ‘Once agam, Lhe apphcable ordmance at is-

" sue was not made part of the record.” The
circuft canrt erroneotisly took judicial notice
of the ordinance without atienrion to this
Court's well-established rule:

- Absent statutory sauthorization, courts of
general jurisdiction, such as eur circuit
courts, may not take judicial notice of mu-
nicipal ordinances. An ordinance therefore
must be introduced into evidence and be
maile part of the record. ‘

Nase v. Christensen; 409 N.W.2d -131, 132
(S.D.1987) (footnote and internal -citation
omitted). Sée also Anderson v. Adamson, 79
S. D 429, 112 N.W.2d 612 (1962); McDonnel
v Lakmgs, 78 S b. 195, 99 Nw2d 799
(1959), - ‘ _

The ratioiiale for the rule that we do not
take judicial notice of a municipal ordinance
was stated in McDonnel, 78 S.D. 195, 99
N.w.2d 799. In McDonnel, we would not
consider a city ordinance of Sioux Falls print-
ed in the’ appellant’s brief. The ordinance
had not been offered or received in evidence

_at the trial level so we refused to take judicial
notice of it. "‘Quoting a case from our neigh-
boring state of Nebraska we said:

This court cannot undertake to notice the

ordinances of all the municipalities within

its jurisdiction, nor to search the records
for evidence of their passage, amendment,

comprehensive plan and thelr applicat;
are at issue in this case.

[110.] Under the Sanborn County
ing and Subdivision Regulations each Jay
use must be in confermity with the regul
tions specified for the district in whieh.
located. Tor example, if the distrie
zoned residential, any operation must be
conformity with the requirements of a re,
dential district. Agvicultural land ig e
empt from mandatory conformity with d
triet requirements, with the exceptio
commereial feedlots.t

[111.] The area where Coyote Flats
posed to locate its feedlot is zoned

or repeal. A party relying upon such m

ters must * * * in some manner pt

them as part of the record. :
MeDownnel, 78 8.D. at 201-02, 99 NW2
802 (citing Steiner v. State, 78 Neb. 147,
N.W. 723,.724 (1907). In McDonnel,
reached a,decision on the merits of the ¢a
but w1thout -considering the ordina
appellant s bnef B

We do not have a complete copy'o
county ordinance from which to maké:
decision. Whether we take judicial nati
a municipal ordinance is a procedural i
See Albers v. Kuper, 518 N.W.2d 745, 746+
(5.D.1994) (Wuest, J.; concurring spé
(citing Anderson, 79 S.D. at 43642,
N.W.2d at 615-18) (Hanson, J., dissent
Therefore, if it is not objécted to on the
ord, it can be waived upon appeal just as
other procedural issue. State v, Hauge,
SD 48, 113, 547 N.w.2d 173, 177 (&
State v. Sprik, 520 N.W.2d 595, 601 .
1994); State v. Wall, 48] N.W.2d 25
(8.D.1992)) (a failure to specifically object
waiver of the right to raise the issue o
peal). See also Welsh v. Centerville Townsh
1999 SD 73, 19, n.1, 595 N.W.2d 622, 625,
n.1. Therefore, in reaching the merits of i
case we will-use the portions of the ordin
provided in the County’s brief and the rece

Section 3(1) of the Sanborn County Zoni
and Subdivision Regulations reads:

No building, structure, or land shall here
ter be used or occupied, and no building o
structure or part thereof shall hereafter b
erected, consiructed, reconstructed, movld
or structurally altered except in confo
with all of the regulations herein spec ed
for the district in which it is located; P2
vided, however, that the use of. land fﬂF
farming or agricultural purposes, eXcep!
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agricultural distriet under Seetion 5. of the
Zoning Ordinance.” Under this same-sub-
section even if a proposed -commercial
eedlot would be loeated in an agricultural
oned district, the applicant must obtain a
peeial use permit from the county,8

112.] a. Arbitrary and Capricious
“[113.) The trial court concluded the
Jommission’s denial of Coyote Flats' spe-
ial use permit to be arbitrary. and eapri-
ious. See Stafford v. Pullen, 125 Ind.
] p. 143, 123 N.E.2d 191, 193 (1954) (alle-
ations of arbitrary or capricious-zets are
onclusions of law); Cf Kellogg.v. Hoven

00l Dist. No. 53-2, 479 NW.2d 147,

149-51 (S.D.1991) (trial couyt did not err in
18 conclusion of law that the school hoard
dyarpitrarily and capriciously). This
decision, was: based. on an analysis of the
3 sections_ of the comprehensjve
sUnder Section 5.14(11), a special use
0. must be obtained to build and
commercial feedlot. From the
provided in the brief, a_“com-

leedlot” is defined as; o

gonfinement of food or fur-bearing

for commercial purposes, in

! ﬂdjijgg;]pts, pens, pools, or ponds which

Jormaliy ‘are not used for raising crops
Zing animals, i ,

«¢ourt found the definition to be

2!y broad and vague. When at-

1g.:t0._ascertain the scope of the
tion, the. trial court construed it to
bly include every farming operation in

0 County. Considering the claim

other farming operation in San-
Riounty was it compliance with the

e and the broad definition of eorn-

feedlot, the trial court coneluded

ission’s denial was arbifrary and

is

Mercial feed Jots, is specifically exempt
‘the provisions of this ordinance.

¥ Section 5.11 of the zoning ordinance,
o of an agricultural district is: “to
for peneral agricultural use and for
clion of agriculinral resources from
al effects of  urban development.”

o0 5.14 provides 4 special use permit
155ued for-

5.D. 351

capricious and an abuse of discretion, We
find the trial eourt erred for the reasons
detailed below. - .-

151 [914.] Our case law provides that

an arbitrary and capricious action is:
based on persenal, selfish, or fraudulent
motives, or on false information, and is
characterized by a lack of relevant and

. eompetent evidence to support the ac-
tion taken.

Pri County Landfill, 535 N.W.2d at 764
{citing Hendriks v, Anderson, 522 NW.2d
499 (8.D.1994); Iversen v. Wall Bd. of
Fdue, 522 N.W.2d 188 (S.1.1994); Riter 4.
Woonsocket School Dist, #5352, 54
N.W.2d 572 (8.D.1993)). - . o .

{61 [115] The Cominission based its
denial*of Cdyoté Flats’ eonditional use per-
mit, ‘on the following fmdmgs ' -

. 1. . The proposed faéi]itj was within EI-
liott. Township, a heavily populated
avea o PORUR
There will be.an- increase in large
truck traffic at.the site and roads
will be severely damaged from such
Adjacent properties will be devalued
because of the location of this fapili.
ty. - arE S

4. This facility would create air pollution

through noxiois odors, Co

"5, The poten'tié? of'iﬁater pqllﬁf_igq_'ri.

[% 16.] Despite the fact, Coyote Flats car-
ried the hurden of proof, there is a near
total absence of evidence in the record
that would allow the eirenii eourt to label
the Commission’s findings ag arbitrary and
capricious. There is no evidence the: Com-
miission’s action is “based on personal, gelf-

[cJommercial feedlots as defined by this Or-
dinance, provided, however, that no such
special exception shall be fssued 1mless and
until the ‘proprietor “of such a feedlot has
complied with the provisions of [SDCL ch
34A-2] and provided further' that no such
special exception shall be isstied if said feed-
lot would constitute g nuisanee in the opin-
lon of the Zoning Commission. '
{Emphasis added). v
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ish, or fraudulent motives, or on ialse in-
formation. . ..” Tri County Landfill, 535
N.W.2d at 764. There is no “lack of rele-
vant evidence” in the record brought forth
by the Commissioners. Id. Therefore, the
Commission’s action connot be labeled ar-
bitrary and capricious. To establish why
we find the trial court’s legal conclusion of
“arbitrary and capricious” to be erroneous,
we will discuss the evidence supportmg
each finding below.

{f17.] Populcmon

[118] There is ample emdence in the
record that supports the Commission's de-
cision that this facility would constitute a
nuisance due to its proximity to the neigh-
bormg population. First, there is testimo-
ny by Charlotte. Brewer (Brewer), a resi-
dent of the area who lives within a_ rmle
from the proposed ‘feedlot. “Robert Sonne
(Sonne) also testified he lives 0.6 of a mile
from the proposed faeility. Commissioner
Moe testified he considered the establish-
ment of the facility in:this particular area
to- be a nuisance due to the location of
Coyote Flats' nearest heighbors, This evi-
dence went uncha]lenged by Coyote Flats.

e

H 19.] . Roo,ds

[120] A fundamental factor for the
Commission's denial was the effect on the

roads. ‘Commissioner Thompson testified
that the County would receive only $600.00
in additional tax revenue from this ven-
ture.. Tt was not enough to cover the
damage the roads would sustain due to the
new facility. Commissioner Moe testified
the damage to the roads was one of the
factors he congidered in denying the per-
mit, He stated:

by the time you huild [the confined feed-

ing operation], haul them in and haul the

9. .Since the County Comm1351oners are statu-
torlly charged with the responsibility for over-
sight of the county highway system (SDCL
31-12-19), they are clearly knowledgeable to
testify as to its present condition and the
effects of heav:er traffic upon its future main-
tenance. They are also charged with setting
the budget for the npkeep and improvement

596 NORTH WESTERN REPORTER 2d SERIES

hogs in, haul the feed in and haul the
out again, and then you've got the m
nure to get rid of, that would be on
county roads and township roads.

All of the Commissioners expressed a eo
cern over the repairs that would have to
made o the roads’ There was no rebut,.
tal evidence to the confrary offered by
Coyote Flats. :

Mai] iii Devaluation of survoun
real estate

(7] [f22] T is -well established in
Sowth Dakota that a landowner may testif
as to the'value of his or her land subject

_only to the same requirements as an

pert giving an opinion on valuation.

of Sioux Folls v. Johnson, 1999 -3D15
% 13, 588 N.W.2d 904, 908 (“The landowrié)
is presumed to have ‘special knowledg
the property, its income produeirig ca

ty, and other pertinent traits sufficieht
render an opinion as to value.””). B

who had raised hogs herself, testified th
the value of her property would be si
cantly diminished due to the nuisance ¢
ditions created by the feedlot. Sonne,
lives 0.6 of a mile from the proposed fae
ty, testified his land would also he
lued. Commissioner Moe testified

voted against the special use permiif
cause it was going to affect land valilé
Coyote Flats did not challenge his kn
adge of local land values and in fact
fered no counter evidence on this subjé

[123.] 4. Nozious odors

[124.] There is no other finding m
supported in the record than the fact't!
facility will give oui a very powerful 4
offensive odor. Darren Swenson, of C

of the county highway system. SDCL 3 i-
3z,

10. The County Commissioners also ‘sit 48
County Board of Equahzahon (SDCL 10-
25) which annually reviews the [air mdfl
value of real property in the county for
tion purpaoses (SDCL [0-11-26).
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te Flats, even admitted before the Com-
missioners the facitity would smell. )
-[925.] Brewer, who had raised hogs with
er late husband in the 45 years she had
d in this particular area, testified with
]jat amount of hogs, the smell would be
verwhelming, She stated “if the wind
as in the south and a warm, muggy-day
like today, you wouldn’t want to eaf... ..”
ounty Commissioner Denton Thempson
estified the smell from a neighbor's small
i facility required Thompson to . close
the windows of his house when- the wind
7as from the neighbor’s direction, Sonne,
ho also raised hogs, testified -as to the
nt of the smell. He stated even with
iall neighboring hog farms, “you can’t
old. your breath long enough to get by
ml” Commissioner Senska testified
e smell of the Tacility was one of the

Commlsemnel Moe testlﬁed lus
to deny the permlt was in part
ed n ‘the smell the facility would cre-

3 Pollutzon

T4, At the . trlal before the mrcmt
omlmssmner Senska testified the
for po]lutmn was a factor he con-

d When denymg the permit. Sonne

011 above cannot be een51dered a lack
idence. The record shows no hint of
Sonl, selfish or fraudulent motives on

‘Thls 15 not Sonne’s speculation. Sonne

fed he has already experienced the pollu-
N effects of a mamure overflow from a
glibor’s small hog operation onito his fields.

the part of the Commission. All of the
factors backing this decision, land value,
pollution, population, roads and noxious
odors are relevant and reasonable. There
is no evidentiary basis to conclude the
uncontradmted gvidence submitted by the
Commmswners was falee or inaceurate.

[929.] Coyote Flats has two principal
arguments in support of the trial:-court's
decision, First, Coyofe Flats Joints to the
case of Breck,weg v Knochenmus, 81 8.D.
244, 133 N.W.2d 860 (1965) as lending
support to its' case. ‘There, Breckweg and
others sought & writ of imandamus to com-
pel the supervisors of Mapleton Township
to-issue them a building permit to huild »
gas' station: © Under SDC+-1960- Supp
58.0201(9),% townships had been ‘granted
the power by the legislature to preseribe
the manneér of éonstructing buildings and

. to require-building perniits before dny on:

structiofi. -Id. at 2647 133 N.W.2d at 864.
The township had pr oirided a building pei-
it process yet therd” ‘Were no eodes, rega-
latlons, “Zoning ordlnances or restrlctlons

Al 30] Br eckweg had apphed for. a, bmld-
ing permit for a gas station.. "Thé pernnt
had heen denied because the Board of
Supervzeors thought- it was " ot a siitable
a:rea for the conetructlon of a gras station.

™ 31] At the appeal befme the tmal
court, the supervisors testifie .
tion would be detrimental to the health,
safety and general welfare &% the area
people.. Breekweg alleged ‘the'Board acted
a1b1tra11ly and capmcwusly and. elaimed
the ordinance was unconstitytional due to

its lack of standards and gmde}lnes

1Al 32] Noting the township had not pro-
v1ded any prohibitory building regulations

or zoning ordinances, we affirmed the trial

court’s determination that the Township
acted in an arbitrary and capricious man-
ner by denying Breckweg a building per-
mit. Jd.- We. also- noted an anticipated

12, This stafute_ is fiow SDCL 8-2-9.
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huisance could not be forbidden unless it
was shown:

(1) that the proposed construction or
use to be made of the property is a
nnisanee per se;'® or (2) that while it
may not amount to a nuisance per se,
under the circumstances of the case, a
nuisance must necessarily result, from
the eontemplated act.

Id. at 865 (citation omitted) (footnotes add-
ed), S

[8,91 [133.] The Breckwey case is dis-
tinguishable from the ease at hand for two
reasons. First, Breckwey concerns the
powers of a towmship. As we recently said

"in Welsh, township powers are statutorily
limited in relation to county zoning anthor-
ity. 1999 SD 73 -at 115, 595 N.W.2d at
627. The legislature intended for a county
comprehensive zoning plan, not the town-
ship,- to provide..for: the protection and
guidance of “physieal; social, economic and,
environmental development of the. county.”
Id: Under SDCL 11-2-36, the legislature
has granted the board of county commis-
smners the power to

,{A]dopt zomng ordmances resolutzons

“or regulations designating or limiting

the location, height, bulk, number of . sto-
ries, size of, and the specific uses for
'whlch dwelhngs bmldmgs and struc-
' jm_lres -« .; |prvide] sanitary, safety and

13. South Daketa’s earliest discussion of nui-
sance per se can be found in Colton v. South
Dakota Cent. Lasid Co., 25 S.13. 309, 313,126
“N.W. 507, 508-09 (1910) In that case we
explained; .

The phrase “nuisance per se' is mlsleadmg
It often has béén inappropriately employed.
_Stnctly speaking, no act or omission is a
Huisance regardless of surroundmg condi-
tions. . No one can create a nuisatice in the
"absence of some one affected by the for-
mer's acl or omission. A slanghterhouse
that would annoy no one if simated in an
~ uninhabited gulch might be an intolerable
" menace to health when located in the resi-
dence sections of a city or town. The cir-
cumstances may be such as to render the
most exquisite music both’ annoying and
injurfous. "Since there must be some place
where every lawfol business or erection
may be lawhully located or carried on, the
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protective measures that shall be
guired. .

Welsh, 1999 SD 73 at 115, 595 NW2d
627. We are not dealing with a towng}n :

‘ordinance in this case, but county Zoning

authority. The legislature clearly san
tioned the counties with this police po
Police powers, in the shape of county »
ing authority clearly extend to the preve,
tion and abatement of nuisances, 8
SDCL 17-8-33; see also Wartenslebey
Willey, 415 P.2d 618, 616 (Wyo.19686), TH
law surrounding Breckweg and the e
now before us deal with two entively :
ferent statutes. Breckweg concerng th
township zoning authority covered now
SDCL ch 8-2.- We are concerned
county zomning authorlty covered by SD

ch 11-2,

[101 [184.] Even if Breclwey were
gally applicable, it would be more su
ive to the County’s position than to Coyol
Flats. There is sufficient evidence {4
record to show the operation of Coy
Flats would eonstitute the exception to!
rule that you cannot enjoin an antieipg
nuisance, A feedlot compriséd of
swine at this loeation would be ‘consid
& muisance in foct. The County'hhs i
vided sufficient evidence in the irei
largely if not complétely, - unrebutt
Coyote Flats, to show that a muisdh
would neeessarﬂy result from thls con

better rule would seem to be 1hat a
business or erection is never a nmsaric
se, but may become a nuisance by re

" -extraneous circuinstances, such ds beirt
cated in an inappropriate place, or bei
conducted in an improper manner.
be said, however, that some lawful bug
nesses and erections are prima [acte
sances in certain localities.” :

Id. (internal quotations omitted).

14. Factor 2 is better known by its legal te
nuisance in fact or a nuisance per accid
A nuisance in fact or a nuisance per actidel
is defined as: “Acis, occupations gr St
tures which are not nuisances per se but ms
become nuisances by reason of the. circuf
stances of the location and surrounding
Black's Law D1ct10nary 1066 (6th Ed 1990
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plated facility. Breckweg, 81 S.D, at 253,
29 N.W.2d at 865.

[111 [135] Operating a swine feedlot is
itself entirely legitimate. The ability to
arry on the business of your choice on
our real estate invokes substantial prop-
vty rights that should not be thoughtless-
y disregarded. However, everyone must
se their own rights as not to infringe
ipott the rights of others. Colton, 25 .1,
f 813-14, 126 N.W. at 509. The feedlot in
fiestion ‘would ereate large amounts of
ure and offal. - It would cause noxious

d annoying smells. As is coneeded by

ole Flats, the offensive smell of 6,000

swine is too apparent for argumei,

136.] The general proposition a eounty
dy. niot abate a nuisance in advanee is
rther overcome by SDCL 7-8-83. 'The
atife provides:

Vo

every cotinty may, by ordinance, allow
for the declaration and abatement of a
public nujsante within the county out-
e the corporate limits of any muniei-
lity,  For purposes of this section
y, the feeding, breeding or raising of
ock or the operations of a livestock
siles barn, is not presimed, by that fact
e,10 be a nuisanee,

1t is the feedlof combined

‘other factors relied upon by the
Unty- Commission as a basis for its deci-
hit makes this feedlot a nuisance in
this specific location. The cireum-

es and surroundings are the key to
acility being declared a nuisance, See
525 8.D. at 813-14, 126 N.W. at 509

ra note. 8.

€re is testimony that the State permits
2een granted. However, a copy of the
was not provided in the record.

ler the DENR regulations, a “‘concen-
nimal feeding operation” would be

ited to have a South Dakota Surface Wa-

s tschiarge. Permit (SWD permit), ARSD
“A7:03(1). For an animal feeding opera-

i 10 be considered a “'concentrated anfmal
dihg Operation” as to require a SWD per-

(“{A business] may become a nuisance by
reagson of extraneous cirewmstances, such
as heing located in an inappropriate place,
or being conducted in an improper man-
ner.”). Considering the evidence present-
ed, especially the size of the feedlot and its
location, the trial couit was clearly errone-
ous in its factual determinations and-in
error in concluding the Commission acted
arbitrarily and capriciously.

[188.] Finally, Coyote Flats argues it is
the only animal feedlot in compliance with
the zoning ordinance because it is the only
feedlot, in the County to have met, the two
requirements for a permit’ * Under the
Sanborn County Zoning ordinance, a com-
merecial  feedlot must meet two réquire-
ments for 2' permit. First, ihé commer-
cial feedlot must” eomply with' the State
Department of Environment and Natura]
Resources (DENR) Requjréments._' See
Sanborn’ County Ordinance, 5.14(11).16
Second, all “commercial feedlots” must ap-
ply for and recéive from the Commission,
a special use permit. -

[789.1 As to the issue of State DENR
permits, we will assume from testimony in
the record that Coyote Flats has the requi-
site DENR permits.®® However, there is
no evidence in the record any other feedlot
in the county is in viclation of the DENR
requirements. The evidence presented
shows other feedlots in Sanborn County
ranging in size from 45 to 500 to approxi-
mately 1,000 animal units. These feeding
operations consist of swine or cattle. The
DENR does not consider feedlots of this
size to be concentrated animal feeding op-
erations as to require permits, 1™

mit, the DENR considers a number of faciors

which include the size of the operation and

the location in relation to waters of the state.

ARSD 74:03:18:23. The requisite number of

animals that mandates a permil are as fol-
lows:

An animal feeding operation is a concen-
trated animal feeding operation for pur-
poses of this chapter if either of the follow-
ing criteria are met:
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[140.] Coyote Flats argues it should not
be forced to obtain a special use permit,
because no other eounty livestoek producer
has ever applied for or received a special
use permit, However, there is no evidence
in'the record that would show these opera-
tions are similar to the proposed Coyote
Flats feedlot. In particular, the testimony
shows no other feedlot has quite the num-
bers or the density of animals Coyote
Flats is proposing.*®

[T41.] In summary, Coyote Flats has
simply not carried its burden o overcome
the presumption the Commission acted
within its diseretion. There is no evidence
in the record to support the trigl ecourt’s
conclusion the Commission acted arbitiari—
ly or its. decision was the result of mere
caprice, based on personal, selfish ~or
fraudulent motwes or on.false mformatmn
or characterized by a i_ack of relg—want ‘and
competent evidence to support the action

(1) Moré than the numbers of animals spec-
Aified in any .of the following categories are
confined:
{2) 1,000 slaughter o feeder cattle;
(k) 700 mature  dairy cattle whether
milked or dry cows; .
() 2,500 swine ¢achweighing over 25 kil-
‘ogtanms, (approxtmate[y 55 pounds}
{d} 500 horses; . .
(e} 106,000 sheep or lambs
{H 55, 000 turkeys -
:{g) 100,000 laying hens or breilefs, if the
- facility has continuous overflow watering;
. {h) 30,000 laying hens or broilers, if the
facthty has a hquld manure handhng sys*
tem;
{i) 5,000 ducks; or | : *
(73 1,000 animal units; or
(2) More than the following number and
types of arimals, & set gut in subsections
{a) to (), inclusive, are confined and either
of the conditions.of discharge set put under
subsection (h) are present:
- (a) 300 slaughter or feeder caitle; -
(b). 200 mature dairy -cattie; - whether
milked or dry COWS;
.+{c) 750 swine, each weighing aver 25 kil-
ograms (approximately 55 pounds);
{d) 150 horses;
{e) 3,000 sheep or lambs;
(£ 16,500 turkeys;
(g} 30,000 laying hens or broilers, if the
facility has continuous overflow watering;
(h) 9,000 laying hens or broilers, if the
facility has a liquid manure handling sys-
tem; : .

taken. Based on the facts of this ease, {hig
is clearly a decision by elected officialg ;

is not_arbitrary or capricious. Therefo"
the trial court erred in its conclusion ki
the Commissioner acted arbitrarily an|
prlcmusly - '

- [142.] In upholding the decision of t
Commission, we do not ereate a novel
cept now adopted by this Court for g
first time. In one of our earlier e 56
addressmg the issue of nuisance we stated
“la] slaughterhouse that would annoy
one if situated in an uninhabited ule
might be an intolerable menace to healt
when loeated in the residence sections of

- ¢ity or town.” Colton, 25 B.D. at 313, 12

N.W. at 608. The Commlssmn is not,
ing war on the idea of hog feeding facilit
within its Borders slich as proposed.:
Coyote Flats. Ifs decision was b

the geographical location of the pro s
and not the concept 1tself 13 This Court

(i) 1,500 ducks; or =

(G2 300 animal.uniis; and

(k) Condmons of dlscharge

i) Poﬂui:ants are dlscharged 1nt0

.man-made device; .or -
(u) Pollutants are dlscharged

originate outside of and pass aver,
_ or through the facility or otherwise=
into direct contact with the ammals con
~ fined in the operation.
ARSD 74:03:18:27. (Emphasis added).
There is simply not enough information
this- record to make the determination g
ather operator in Sanborn County is in ¥i
tion of DENR permlt requirements an
the Sanborn County chnmg Ordmance :
18.: There is nothing in the record to- shqw'
other feedlot has more than 1,000 animals
that any other feedlot would be considere
“commercial Eeedlot” under the ordin

19. Commlssmner Senska testified:

I assume there s places in Sanbom Cou
. tliat you éin probably build a six thous
_head swiné confinement. But when
start affecting the neighborhodd, |
when commissioners have to make the d
sions we have to. ; )
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not warranted in direeting the manner in
‘which the Commission should exercise its
legal discretion. Breckweg, 81 S.D. at 251,
133 N.W.2d at 864 (citation omittad).

[1]43] We reverse the trial court,
< [144.) MILLER, Chief Justice, and -
KONENKAMP, Justice, concur.

[145.] SABERS and AMUNDSON:
Justices, dissent. ‘

SABERS, Justiee {dissenting).

[46.] T dissent.

147.1 Under the Sanborn County Zon-
ing and Subdivision Regulations, a special
permit is required for commercis]
eedlots. Hiiweverg the County’s definition
commercial feedlot, is quite broad and
lewhat vague. It defines a comméreia)

diot as:, : :
confinernent of food or fitr-bearing
iméis, - for commercial purposes, in
ding lots, pens, pools, or ponds whi¢h
ormally are not used for raising crops

azing animals, - :

| “Unlike othér ofdinances definin
féréial feedlots; this ordinance does
State how many animals must be -
ed:before an operation is. considered a
ereial feedlot. Therefore, the defini-

N Yeasonably be constiued to ‘apply
st eveiry farming operation invcly-
he raising of animals for commercial
300868 located in  Sanborn County.
».the trial court heard testimony

eral County Commissioners that

¢ Flats was the only operation re-
ke to obtain a special use permit.2

4 The trial court found that “the
ony at the hearing was clear in
g that no other farming operation
2 the county ‘Dossessed a required
78l USe pevimit. This included not only
OWned farms, but several larger

15

ordinance has been in place since the
.

operations.” In addition, there was no
intention to require other existing opera-
tions to obtain a permit, unless “there was
a problem” with one of them.

Action is arbitrary and capricious if it {s
based on personal, selfish, or frandulent
motives, or on false inforfnation, and is
characterized by a lack of relevant and
competent, evidence to support the ac-
tion taken, :

Tri County Landfill Assn, Inc. v, Brule
County, 535 N.W.24 760, 764 (5.D.1995)
(citing Hendriks v. Anderson, 522 Nw.ad
493 (8.D.1994); Iversen », Woll Bd. of
Fdue, 522 N.W.2d 188 (8.D.1994); Riter v,
Woonsocket Sch, Dist, # 55—4, 604 N.W 24
672 (5.D.1998)). The Sanborn County
Zoning and Subdivisign Regulations pro-
vides:

"The regulations set by this ordinance
within eich distriet, shall bé minimum
reglations and shall dpply uniformly to
“each closs or kind of structure or land,
“and particuliily, except as hereinafier
_ provided[.] C

(Emphasis - added). Here, the ordinance
has not been uniformly applied. The trial
court concluded that the Commission’s de-
hial of the special use permit was arbitrayy
and capricious because of the broad defini-

-~ tion of commereial feedlot arid the faet that

10 other operation has been required to
obtain a special yse permit, I agree and
we should affirm the trial court,

[% 50.] Therefore, I dissent. ‘

[151] AMUNDSON, Justice, joins this

dissent, =~

W i
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