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Wanda C. COREY and I. Wllham
Corey, Petitioners,

V.

STATE BOARD OF TAX
COMMISSIONERS,
Respondent.

No. 49T10-9209-TA-00071.

Tax Cowrt of Indiana.
 Jan. 7, 1997, .

Taxpayers appealed from real property
assessment of State Board of Tax Commis-
sioners. .
that: (1) portion of taxpayers' property was
properly categorized as nentillable land rath-
er thanch_)'odIand; {2) State Board’s finding
regarding square footage of taxpayers’ resi-
dence was supported by evidence; and ()
State Board’s finding that taxpayers’ neigh-
borhood had -desirability :rating -of average
was not supported by evidence;

Affirmed in part and reversed and re-
manded in part.

1. Taxation =490

State Board of Tax Commissioners is
accorded great deference when acting within
scope of its authority and fax_eourt will re-
verse State Board's final determination only
when it is unsupported by substantial evi-
dence, comstitutes abuse of discretion, ex-
ceeds statutory authority, or is arbitrary and
capricious.

2. Taxation €=348.1(4)

Portion of taxpayers’ property was prop-
erly categorized as nontillable Iand rather
than woodland for purposes of valuing prop-
erty, where portion of property did not have
sufficient eanopy cover as required by regu-
lation to qualify as woodland, despite fact
that other segments of property classified as
woodland. Ind.Adm. Code title 50, r. 2.1-2—
2.

3. Taxation €=493.7(5.1)

When taxpayer fails to meet burden of
proof that assessment of State Board of Tax

The Tax Court, Fisher, J., held
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Commissioners was maccurate, assess

_must be sustamed

4 Taxatlon =348, 1(1)

Fmdmg of State Board of Tax
sioners regarding square footage
ers’ residence for tax assessment
was supported by evidence that heay
cer measured residence and double
his work, even though hearing offi
ed his measurements to nearest foot

5. Taxation €=336(3)

Taxpayers could not cla:lm 170
e !

sessment of their real propert;_r
poses based on fact that hearing offic
grade determination of property
from exterior, where taxpayers re
allow hearing officer inside repid
make observations.

6. Taxatmn =456

Taxpayers can not clam:l ery
property tax assessment due t
actions, :

1. Taxatmn &=348.1(1)

Stat.e Board of Tax Commlss'
sessment of taxpayers’ veal propért
on neighborhood desirahility rating .
age was arbitrary and eapricious, ,m,gle
taxpayer’s testimony that odor of h
blows over property at times maldn
possible for taxpayers’ to enjoy prop
use pool or tennis eourt, hang clothe
to dry or fo open windows in hotse,
hearing officer’s testimony that he
house on éne oceasion for over one h
did not notice strong gmell coming fr
farm.

8. Taxation €=348(1)

Evaluation of neighborhood desirabil
for purposes of real property tax a
looks beyond improvement itself t
featurds of property’s location that:
fect its value. Ind.Adm. Code title 5
3-3(m).

9. Taxatlon =480

Tax court cannot properly reviel
mination of State Board of Tax Co
ers unless court is apprised of basis i
termination.
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i nk N. Howard, Crawfordeyﬂle, for Pe-

day, Deputy Attorney General Indxa—
hs, for Respondent.

anda and J. William Corey appeal the
‘determination of the State Board of Tax
issicners assessing their -residential

nd-for the March 1, 1989. assessmient date.
igh' the issues originally raised -by the

i ners were legmn, these have been ren-

WhetheL the Stat.e Board properly
claemﬁed the Coreys’ land. .
 Whether the State Board correotly
“.calenlated the square footage of the
Coreys’ residence, . g
Whether the State Board apphed the
proper grade to the Coreys resi-
dence. - :
‘Whether- the State Board dater-
mined the ‘proper conditioh of the
Coreys' residence.
Whether the State Board asséssed
the Coreys' tenmis eourt coi‘rééﬂy
Whether the State Board properly
onsniered a nearby hog- -raising op-
eratlon in its essessed valueﬁon ‘of
the Coreys’ properl:y

CTS AND PROCEDURAL HISTORY

Cereys own 23.72 acree of land and

wements in Montgériéry Gou.nty about
miles from Crawfordsville: The proper-
on the north side of Indiana Highway
ne mile east of the juretion of Highway
nd Interstate 74. Inaddition to the

"home, the property includes an out-
ng, ‘a swimming pocl, and 2’ tennis

or and acrunony extend from thls lnspec
'by Hearing Officer Daly. Mr. ‘Corey tfoak
umbrage from the fact that Mr. Daly dis-
ed his wife with an inspection visit following
& hearing. ' Mr. Corey had indicated some im-
ingness tg have Mr. Daly inspect his property
hea.rmg due to 1} the fact they had Just

ed out-of-town goests, andfor 2) the fact

hid wifewas ill. Thetwo separated with a
nt ainderstanding as to when and if an
tion would take place Mr. Daly drove to

In 1989, the State Board assessed the Co-
reys’ property, and the Coreys appealed to
this Court. Their appeal was based on many

. contentions, including a disagreement about

nelghborhood and land classrﬁcatlon, mea-
surement calculatlons, and various problems
reletmg to the assessment of their nnprove—
ments Whﬂe the eppeal was pendmg, the
partlee _]olntly requested that the cause be
remanded to the State Board for reassess-
ment. ,This Court obhged On remand
Kenneth Daly was appointed as hearing offi-
cer, .and. a hearing on the reassessment was
held on September 20, 1994.

At the hearing, the Coreys' basm claim wasg
“that after [they] buﬂt thé house there was a
hog operation built across the highway from
[them], and- there [was] no: way--in which
[they .could] utilize the property ... as in-
tended.” Tr., vol. ‘T, at 22 More specifical-

ly, Mr. Corey claimed that on eertain days

the stench coming from the hog operation
prevented them from enjoying itheir proper-
ty: He claimed -they: eould not “entertain
outdeors, hang laundry cutside fo dry, use
the tennis eourt or swimrniiig pool, of leave
the windows® open: * Tiwo jars, which Mr.
Corey stated contained air samples taken in
his front yard; were presented tb the hearing
officer as evidence- 1n support of thJs clalm

At the conclusmn .of the heanng, Hearmg
Officer Daly drove to the Coreys’ residence
to view -the-property.* Daly took measure-
ments and inspected the property He de-
tected 1o odor durmg the one and a half
hours he epent at the Coreys’ homé. After
Ieavmg the property, Daly drove to the hog
facﬂlty W'hﬂe ot getting out of his car or
going onto the facility property, he did drive
close to the facility. He did not smell any
odor at thaf time. This was Daly’s only visit

the Coreys’ house immediately following the
hearing, while Mr.. Corey did not. Bwventually,
Mrs. Corey arrived. Mr. Daly did not inspect the
initerior of the house due to Mrs. Corey's reluc-
tance to let him do so without her husband
present. Tr., vol. 1, at:103-108. Following his
visit, Mr: Daly requested that he be allowed to
return to inspect the interior of the house. These
requests were met with only bitter and uncooper-
ative résponses.




1064 Ind.

to the Coreys’ property and to the hog facili-
ty. :

STANDARD OF REVIEW

[1] “The State Board is aceorded great
deference when acting within the scope of its
authority.”  ‘Wirth v State Bd. of Tux
Comm’rs, 613 N.E.2d 874, 876 (Ind. Tax
(t.1998). “The' Court will reverse the Stite
Board's final detérmination only when it is
unsupported by substantial evidence, consti-
tutes an-abuse of discretion, exceeds statuto-
ry authority, ot is arbitrary and capricious.
Id. ’ : '

DISCUSSION AND ANALYSIS
I.. Land Value

" [2] The Coreys contend that the State
Board placed too high a value on their land
beeause most of it is imposgible to farm.
Specifically, the Coreys claim that the State
Board has categorized ecertain portions of
their property as non-tillable land when it
should be considered woodland. Under the
regulations, both non-tillable and woodland
type land classifications receive’ deductions.
Inp. Aomin. Cope tit. 50, § 2.1-2-2 (1992)
(repealed).. The woodland deduction—an
80% reduetion in value—is applicable to land
that: has 50% or more canopy cover, The
non-tillable deduction—a 60% reduction in
value—is given to-land that is birush-covered
with lesg than a 50% canopy or natural im-
pediments that deter crop production.

[3] Although portions of the Coreys’ land
were classified as woodland, they offered no
evidence that additional portions of their land
met the requirements to be classified ag
such. The undisputed evidence showed that
the additional areas that the Coreys sought
to have changed from a 60% to 30% dedue-
tion had an insufficient canopy to qualify as
woodland. Tr., vol. II, at 8-9. Where a
taxpayer fails to meet the burden of proof
that the State Board’s assessment was inac-
curate, the assessment must be sustained.
See Herb v. State Bd, of Tox Comm’rs, 656
N.E.2d 890, 893 (Ind. Tax Ct.1995) (citing
Mahan v State Bd. of Tox Comm'rs, 622
N.E.2d 1058, 1064 (Ind. Tax Ct.1993)). Ac.
cordingly, this Court affirms the State
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Board’s findings in regards to the esty
land value. '

II. SBquare Footage

footage used to determine the A88esg]
their residence was incorreet,
Board assessed the property haged
hearing officer’s measuremerity .-
square feet. -Hearing Officer Daly
the residence, and ‘double checked hi
using a tape measure. Tr,, vol,- T
He rounded his measurements fo the:
foot. Tr., vol. II, at 19, The Cogey
that the residence is only 2560 soud
though they never specified any!
ment that was wrong, They -note. £
overall length of the residence shouly
feet, while the Daly's measurements’
to 83 feet. Mr. Corey conceded -
difference in numbers Jmight “refle
rounding of the measurements.

at 64-67. Mr. Corey admitted
not measure the house himself, -

at 66.

The 'Cor'eys have not met th b
proof necessary for this Conrt &
the State Board’s determination

sue. Daly's measurements,

rounding of figures, were n

discretion. The ‘Court finds that
Board’s determination of the squ:
has a demonstrated basis in fact an
fore affirmed. :
1. Residence Grade

The Coreys also contend that th
dence has been agsessed at .fhe
grade—B+1. Mr. Corey testifi N
grade should be lowered to. G-I
comparable homes in the area werg
as such. Tr, vol, I, at 44-45. - How
Coreys failed to present, any evidena
grades assigned to other area house
at the administrative hearing or a
fore this Qourt. ’

[5,6] The vegulations are 'cle__
building grade determinations requit
ful consideration and sound jud;
part of the assegsor.” TnNp. ADMIN::
50, § 2.1-4-3(D (1592) (repealed):
sessor is to make adjustments “to d
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ariations in the quality of materials, work-
ianship; and design.” Ifd. The determina-
s based upon many specific features
iat are particular to the building in ques-
; > Here, the Coreys have failed to offer
ny evidence of the features of their resi-
sice that indieate that it was improperly
ded. Furthermore, the grade determina-
on was made primarily from the exterior.
 was due to the faet that the hearing
ﬂicel was not allowed irniside to make obser-
ons. In such circumstances taxpsyers
e no legitimate complaint that some other
tures might justify a lower grade. Tax-
s can nof claim error in an assessment
) their own actions. Stafe Bd. of Tox
mrs v. South Shove Maring, 422 N.E.2d
730 (Ind.Ct.App.lgsl).

aly idéentified particular featnres he ob-
ed from the outside that supported his
rmmatlon of 2 B+1 grade. - These in-
uded architectural elements, roof lines, win-
N bnck— and woodwork. Tr., vol. II at
2. ~The Coreys did not d:spute this testi-
y These obseivations provide a basm

;ﬁ) the State Board’s determination of a

1 grade The State Board’s determma—
] afﬁlmed

TV. Residence Condition '

' Coreys also challenge the State

'ds rating of the condition of their resi-

On this issue, however, the Coreys
d the State Board agree. The condition of
sidence is determined according to regu-
tiohs provided by Ino, Apmin, Copg tit. 50,
21-5-1 (1992) (repealed). Condition is a
gient of the physieal state of the item
lative to its age. Together with neighbor-
0d desirability and age, it is a factor used
caleulating the depreciation of a residence.
3 such, it also has an effect on the assessed
ue. The Coreys claim the condition of
residence is only average. The hearing
cer and the State Board apree that the
idence is only in average condition, and it
Va8 considered as such in the assessment,
5 vol. II, ‘at 25. This determination is
0 reflected on the property record card.
T these reasons, the State Board’s deter-
ation is affirmed.

Y. Tennis Court

The Coreys alse assert that their tennis
court was improperly assedsed at 60 3 120
feet when it should have been assessed at 60
x 112 feet. The evidence at trial established
that Mr. Corvey had never previcusly men-
tioned that the tennis court was smaller than
standard size. ~Instead, he claimed that de-
preciation of 40% should be allowed. This i3
what the State Board had allowed. Tr., vol.
IL, at 32, Mr. Corey’s testimony that 30%
depreciation was given is in conflict with both
that testimony and ‘with the property record
card. The property record card reflects the
40% depreciation. Ex. 4-1. The Coreys ob-
tained the adjustment they sought for their
tennis court. The 40% depreciation on the
tennis court is affirmed.

VI. Desitability Rating

[7] Fma]ly, ‘the Coreys assert that the
State Board, in their agsessment of the Co-
reys’ residential property, did not properly
consider the negative effect a nearby hog
facility had on their neighborhood. On the
other hand, the State Board contends that
the nelghbﬂrhood deSJrabﬂlty rating of “aver-
ape” adequately descnbes the Coreys’ neigh-
bmhood

[8] Under the State Board’s regulatioris,
neighborhood desfrability constitutes “a com-
posite judgment  of the overall desirability
based on the condifion of agreeable living
and the extent of residential benefits arising
from «the loeation of the dwelling.” InD. Ap-
MIN. Copg tit. 50, §- 2.1-3-8(m) (1992) (re-
pealed).  Accordingly, an evaluation of
neighhorhood desirability looks beyond the
improverent itself to external features of
the property’s location that may affect its
value. The rating level deseribes the bal-
ance between desirable and undesirable fac-
tors in the improvement’s location. For ex-
ample, the regulations explain that “[tThe
Average Neighborhood is neither partieular-
Iy attractive nor unattractive; having some
characteristics which make it attractive and
desirable, but offset by some that make it
undesirable.” Inp. Apmin. CoDE tit. 50,
§ 2.1-5-1 (1992) (repealed).

The Coreys bear the burden of proving
that the neighborhood desivability rating is
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incorrect. Herb, 656 N.E2d at 893. They
have met this burden, Mr, Corey provided
the hearing officer with two jars, redolent
with swine. Tr., vol. I, at 101, While these
‘jars remained unopened, Mr. Daly conceded
at trial that they would have smelled bad had
they been opened. Id at 102. Mr. Corey
also gave verbal evidence as to how the
stench made it impossible for the Coreys to
enjoy their property. Id. Mr. Corey testified
that, on days when the ill wind blew, they
could not use their pool or tennis court, hang
clothes outside to dry, or open the windows
of the house to enjoy fresh air. On days
when the air was particularly miasmie, the
Coreys claim they were required to retreat
to the center of their house., Tr., vol. I, at
27-30.

In meeting their burden of proof, the Co-
reys placed the burden of going forward on
the State Board to show that the determina-
tion was correct. While the determination of
neighhorhood desirability is largely a qualita-
tive one, such a judgment still must be sup-
ported by substantial evidence. In this case,
the State Board based its rating on'the hear-
ing officer’s testimony that on the day he
visited the area he’ did not notice a strong
smell-coming from the hog facility. This is

not. at all inconsistent, however, with the .

Coreys’ assertion that their property bhe-
comes almost unlivable when the merduri-
nous cdor from the hog farm does waft over
to their. property. In the absence of evi-
dence contradieting the the Coreys’ claim,
this Court finds that the State Board’s rating
is arbitrary and caprieious and unsupported
by substantial evidence.

In their brief, the State Board claims that
“filt would be an unreasonable burden” to.
have the hearing officer make various trips
to the property in order to “obtain relevant
obgervations on the smell” Resp. Br. at 11.
The Court does not agree with this charac-
terization. The Cowrt is merely requiring
the Stafe Board to gather evidence in Mont-
. gomery County, nof mount an expedition into

2. The Court takes a dim view of the lack of
cooperation exhibited by the parties in this mat-

the. heart of darlmess. Furthermg

it is to make its determination—can olfaeto
investigation by a heanng officer 15 o

how the mvestlgatlon is made merely ;
ing one and a half hours at the

determination unless it is appr'isé
basis for the determination.” Baile
Farms, Inc. v. State Bd. of Tax "
542 N.E.2d 1389, 1392 (Ind. Tax pE

other respects and as to all other iss
Qtate Board’s assessment is AFEL

W, .
O § KEY NUMBER SYSTEN
T

ter and is confident that thls wﬂl UUP




